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Executive Orders

EXECUTIVE ORDER JBE 17-23

Emergency Suspension of Fees—Department of Health

WHEREAS, the federal government has issued an
Emergency Declaration and Major Disaster Declaration due
to the widespread damage caused by flooding related to
Hurricane Harveys;

WHEREAS, some individuals affected by this
flooding event were born in Louisiana, are currently
displaced, and are taking refuge in emergency shelters in the
State of Texas;

WHEREAS, the flooding damaged or destroyed
documents important to many of these affected individuals
or caused these individuals to lose such documents,
including their birth certificates;

WHEREAS  in some cases individuals currently
residing in emergency shelters in Texas need copies of their
birth certificates for various purposes, including obtaining
certain benefits provided by the State of Texas and/or the
federal government; and

WHEREAS, in response to the damage done to some
of these individuals’ birth certificates and their need to have
a copy of their birth certificates for purposes of obtaining
certain benefits from the State of Texas and/or the federal
government, the Secretary of the Department of Health has
requested suspension of certain provisions of law related to
fees and charges, which would be incurred by those affected
individuals who have been required to replace damaged,
destroyed or lost birth certificates.

NOW THEREFORE, I JOHN BEL EDWARDS,
Governor of the State of Louisiana, by virtue of the authority
vested by the Constitution and the laws of the State of
Louisiana, do hereby order and direct as follows:

SECTION 1: The following specific provisions of the
Louisiana Revised Statutes of 1950 related to the imposition
of fees or charges related to transactions with the
Department of Health, or their authorized agent, as qualified
by this Order, are hereby suspended for transactions by
individuals affected by the flooding related to Hurricane
Harvey who are currently residing in an emergency shelter
in the State of Texas when, as determined by any guidelines
or directions issued by the Secretary, the request is a result
of the above described emergency conditions:

e La. R.S. 40:40(2), to the extent it requires payment
of a fee for production of a duplicate birth record.

e La. R.S. 46:2403(B), to the extent it requires the
Department of Health to collect an additional fee upon the
filing of a request for a duplicate birth record for remittance
to the Children’s Trust Fund.

SECTION 2: This Order is effective upon signature
and shall apply retroactively from August 24, 2017, until
amended, modified, terminated, or rescinded by the
Governor, or terminated by operation of law.
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IN WITNESS WHEREOF, I have set my hand
officially and caused to be affixed the Great Seal of
Louisiana, at the Capitol, in the City of Baton Rouge, on this
11th day of September, 2017.

John Bel Edwards
Governor
ATTEST BY
THE GOVERNOR
Tom Schedler
Secretary of State
17104004

EXECUTIVE ORDER JBE 17-24

Emergency Trip Permits and International
Fuel Tax Agreement (IFTA) Waiver

WHEREAS, pursuant to the Louisiana Homeland
Security and Emergency Assistance and Disaster Act, La.
R.S. 29:721, et seq., the Governor declared a state of
emergency in Proclamation Number 104 JBE 2017;

WHEREAS, due to Hurricane Harvey, portions of
Louisiana and Texas experienced a flood of historic
proportions, with thousands of people dislocated from
flooded homes that can only be reached by boat or high
water trucks;

WHEREAS, the flooding from Hurricane Harvey and
its aftermath poses a threat to citizens and communities
across Louisiana and Texas;

WHEREAS, thousands of families and businesses in
Louisiana and Texas have suffered damages due to this
devastating hurricane and its aftermath;

WHEREAS, the safety and welfare of the inhabitants
of the affected areas of Louisiana and Texas require that the
movements of operators of commercial motor carriers
traveling on the public highways of the state of Louisiana for
the purpose of emergency preparedness and disaster relief
efforts be expedited; and

WHEREAS, assistance is headed to hurricane
impacted areas from all around the country and time is of the
essence.

NOW THEREFORE 1, JOHN BEL EDWARDS,
Governor of the State of Louisiana, by virtue of the authority
vested by the Constitution and the laws of the State of
Louisiana, do hereby order and direct as follows:

SECTION 1: The commercial vehicle registration and
license tax statutory and regulatory requirements, including
but not limited to La. R.S. 47:511.1 and La. R.S. 47:818.44,
regarding the purchase of trip permits for registration and
fuel for commercial motor carriers shall be waived for those
engaged in emergency preparedness or disaster relief efforts
traveling in or through the state of Louisiana to provide
emergency preparedness or disaster relief efforts.



SECTION 2: Nothing in this Order shall be construed
to allow any vehicle transporting emergency equipment or
commodities for disaster preparedness or relief to violate
any Waiver Order issued by the Department of
Transportation and Development Secretary Shawn Wilson
pursuant to La. R.S. 32:387.

SECTION 3: This order is effective upon signature an
shall apply retroactively from, Friday, August 25, 2017, until
11:59 p.m. on October 1, 2017, unless amended, modified,
terminated, or rescinded by the Governor, or terminated by
operation of law prior to such time.

IN WITNESS WHEREOF, I have set my hand
officially and caused to be affixed the Great Seal of
Louisiana, at the Capitol, in the City of Baton Rouge, on this
13th day of September, 2017.

John Bel Edwards
Governor
ATTEST BY
THE GOVERNOR
Tom Schedler
Secretary of State
1710#005

EXECUTIVE ORDER JBE 17-25

Highway Project Selection and Delivery Enhancement

WHEREAS, Article VII, Section 27(B) of the
Constitution of Louisiana requires monies in the
Transportation Trust Fund appropriated by the legislature to
be allocated pursuant to programs established by law that
establish a system of priorities for the expenditure of the
monies;

WHEREAS, La. R.S. 48:229.1 provides a minimum
list of factors relative to the cost of the projects and
anticipated revenues to be considered by DOTD when
selecting projects to be included in the Highway Priority
Program;

WHEREAS, accountability and transparency
regarding expenditures of Transportation Trust Fund
revenue for transportation projects are of public interest;

WHEREAS, improving the Highway Priority
Program within DOTD to better demonstrate the use, and
limited availability, of funds for transportation projects and
managing the expectation of the public is in the best interest
of the people of Louisiana;

WHEREAS, this Administration recognizes the
benefits of enhanced transparency and accountability
measures and it is the intent of this Administration to set and
deliver high standards for transparency and accountability;

WHEREAS, separate and apart from enhancements
to the Highway Priority Program, this Administration is
committed to providing reasonable relief as it relates to
regulatory provisions that create hardships for commerce
and economic development;

WHEREAS, Title 70, Chapter 15 of the Louisiana
Administrative Code provides for DOTD’s necessary and
important authority to regulate access to the state highway
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system, including the ability of an applicant to appeal a
DOTD district office decision to the DOTD Headquarters;

WHEREAS, it is the intent of this Administration to
ensure that applicants seeking access to the state highway
system have the ability to appeal in a manner that results in a
timely, reasonable decision that is considerate of
implications for the safety and mobility of the traveling
public, as well as commerce and economic development;
and

WHEREAS, it is the unwavering policy of the
Executive Branch to enhance the data-driven nature of the
Highway Priority Program and facilitate the right of
Louisianans to know and have access to information with
which they may hold DOTD accountable.

NOW THEREFORE, I, JOHN BEL EDWARDS,
Governor of the State of Louisiana, by virtue of the power
and authority vested by the Constitution and laws of the
State of Louisiana, do hereby order and direct as follows:

SECTION 1: In furtherance of the minimum list of
factors relative to the cost of the projects and anticipated
revenues to be considered by DOTD when selecting projects
to be included in the Highway Priority Program, DOTD
shall consider the following:

A. Whether transportation funding is being utilized
in the most cost-effective manner to ensure the state is
getting a positive return on the investment of state and
federal funds in transportation projects.

B. Whether use of state and federal transportation
funding for administrative costs of DOTD can be minimized.

C. The funding available from sources other than
the state or federal government for a highway or bridge
project.

D. The prioritization for Pavement Preservation
Projects, not including those on the National Highway
System, as provided by the district administrator for that
district.

E. Whether the highway or bridge project will
support the needs of the local and regional authorities with
responsibility for transportation planning to ensure that there
is an equitable distribution of transportation funding through
the different regions of the state over time.

SECTION 2: DOTD is directed to develop and make
publically available in an accessible format all projects in the
Highway Priority Program categorized in three parts as
follows:

A. Part 1 shall consist of projects that are scheduled
to be let for construction during the first fiscal year based on
anticipated and projected revenues available. A written
explanation shall be provided for any project scheduled for
letting in the previous fiscal year that was delayed. Each
year as projects are completed from Part 1, they shall be
deleted and replaced with projects from Part 2.

B. Part 2 shall consist of projects in development
that are fully funded based on anticipated and projected
revenues available for upcoming fiscal years. Each year as
projects move from Part 2 to Part 1, they shall be replaced
by projects from within the same project category that are
identified as needs by the Department.
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C. Part 3 shall consist of all projects in the program
that can be funded if additional revenues become available.

SECTION 3: DOTD is directed to continue to comply
with the Louisiana Government Performance and
Accountability Act (LaPAS) as required by Act 1465 of the
1997 Regular Session relative to the methodology and
outcomes of the DOTD Highway Priority Program capital
projects in relation to the expenditure of funds.

SECTION 4: DOTD is directed to annually submit a
report to the legislature that contains an expenditure
breakdown of the avails of the motor fuel taxes utilized by
the DOTD in accordance with the restricted purposes set
forth in Article VII, Section 27(B) of the Constitution of
Louisiana. DOTD is directed to supply relevant and
necessary source information relating to reports required by
this Section to the legislative auditor for the purpose of
aiding in legislative audits upon request. The report shall
include an explanation of expenditures in the following
categories:

A. Administration and support services that include
staff costs associated with executive level oversight and
administrative supervision of the various business support
functions of DOTD.

B. Transportation funding used for debt service and
multimodal programs, including ports, aviation, freight,
transit, and public works.

C. Operations and maintenance expenses that
include non-administrative costs for activities such as repair
and maintenance of pothole patching, mowing, ditch
cleaning, striping, signal repair and installation, bridge
repair, and maintenance.

D. Program and project delivery including actual
construction and construction engineering costs for projects.

SECTION 5: DOTD is directed to modify the
Appeals Process for Access Connection Permits as provided
for in Title 70, Chapter 15 of the Louisiana Administrative
Code to provide that applicants may appeal decisions of the
DOTD district office directly to the Secretary for a final
decision.

SECTION 6: This Executive Order is intended only
to improve processes and public understanding of the
Highway Priority Program within DOTD and does not create
any right to administrative or judicial review, or any other
right or benefit, substantive or procedural, enforceable at law
or equitable by a party against the State of Louisiana, its
agencies or instrumentalities, its officers or employees, or
any other person.

SECTION 7:  This Order is effective upon signature
and shall remain in effect until amended, modified,
terminated, or rescinded by the Governor, or terminated by
operation of law.
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IN WITNESS WHEREOF, I have set my hand
officially and caused to be affixed the Great Seal of
Louisiana, at the Capitol, in the City of Baton Rouge, on this
26th day of September, 2017.

John Bel Edwards
Governor
ATTEST BY
THE GOVERNOR
Tom Schedler
Secretary of State
1710#016

EXECUTIVE ORDER JBE 17-26
Flags at Half-Staff
WHEREAS, on Sunday night, October 1, 2017, more

than 50 people were killed in an attack in Las Vegas,
Nevada;

WHEREAS, over 500 others were injured during this
tragic event;
WHEREAS, countless law enforcement officers, first

responders, volunteers, and citizens risked their lives to
provide immediate aid to the numerous victims; and

WHEREAS, Louisianans mourn with all whose
loved ones were killed and injured in this horrible tragedy in
Las Vegas, Nevada.

NOW THEREFORE, I, JOHN BEL EDWARDS,
Governor of the State of Louisiana, by virtue of the authority
vested by the Constitution and laws of the State of
Louisiana, do hereby order and direct as follows:

SECTION 1: As an expression of respect for victims
of the Las Vegas attack, the flags of the United States and
the State of Louisiana shall be flown at half-staff over the
State Capitol and all public buildings and institutions of the
State of Louisiana until sunset on Friday, October 6, 2017.

SECTION 2: This Order is effective upon signature
and shall remain in effect until sunset, Friday, October 6,
2017, unless amended, modified, terminated, or rescinded
prior to that date.

IN WITNESS WHEREOF, I have set my hand
officially and caused to be affixed the Great Seal of
Louisiana, at the Capitol, in the City of Baton Rouge, on this
2nd day of October, 2017.

John Bel Edwards
Governor
ATTEST BY
THE GOVERNOR
Tom Schedler
Secretary of State
1710#031



Emergency Rules

DECLARATION OF EMERGENCY

Department of Children and Family Services
Economic Stability Section

Public Assistance Programs
(LAC 67:111.301, 307, 309, 313, 1209, 1229, 1255,
1987, 1988, 1999, 2103, 2107, 5307, and 5345)

The Department of Children and Family Services (DCFS),
Economic Stability Section, has exercised the emergency
provision of the Administrative Procedure Act, R.S.
49:953(B) to amend the Louisiana Administrative Code
(LAC), Title 67, Part III, Economic Stability. Amendment is
pursuant to the authority granted to the department by the
Food and Nutrition Act of 2008, in accordance with federal
regulations for the Supplemental Nutrition Assistance
Program (SNAP) in 7 CFR and Louisiana’s Temporary
Assistance for Needy Families (TANF) Block Grant. This
Emergency Rule is adopted on September 29, 2017 and shall
be effective October 1, 2017. It shall remain in effect for a
period of 120 days.

Sections 301, 307, 309, and 313 are being amended to
remove references to the Child Care Assistance Program
(CCAP).

Sections 1209, 1999, and 5307 are being amended to
update circumstances in which a concurrent notice is
allowable.

Section 1229 is being amended to allow a dependent care
deduction for any child who is not receiving CCAP.

Sections 1255 and 5345 are being repealed and Sections
1987, 1988, and 2103 are being amended to maintain
compliance with Act 265 of the 2017 Regular Session of the
Louisiana Legislature, which eliminated restrictions on
eligibility for certain persons with prior drug convictions.

Section 2107 is being amended to update that there are
three standard benefit amounts.

The department considers emergency action necessary to
clarify the programs’ administrative rules and facilitate the
expenditure of TANF funds, which is authorized by Act 3 of
the 2017 Second Extraordinary Session of the Louisiana
Legislature.

Title 67
SOCIAL SERVICES
Part III. Economic Stability
Subpart 1. General Administrative Procedures
Chapter 3. Hearings
§301. Definitions

A. For all purposes of these rules and regulations, the
terms defined in this Chapter shall have the following
meanings, unless the context of use clearly indicates
otherwise.

k sk sk
Benefits—any kind of assistance, payments or benefits
made by the department for Family Independence
Temporary Assistance Program (FITAP), Strategies to
Empower People (STEP) Program, Kinship Care Subsidy
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Program (KCSP), or Supplemental Nutrition Assistance
Program (SNAP).
k sk sk

AUTHORITY NOTE: Promulgated in accordance with 42
USC 601 et seq., R.S. 36:474, and R.S. 46:237.

HISTORICAL NOTE: Promulgated by the Department of
Health and Human Resources, Office of Family Security, LR
11:689 (July 1985), amended by Department of Social Services,
Office of Family Support, LR 25:2259 (November 1999), LR
26:350 (February 2000), amended by the Department of Children
and Family Services, Division of Programs, Economic Stability, LR
38:965 (April 2012), amended by the Department of Children and
Family Services, Economic Stability Section, LR 43:

§307. Time Limits for Requesting a Fair Hearing

A.1. When a decision is made on a case, the client is
notified and is allowed the following number of days from
the date of the notice to request a fair hearing.

FITAP 30 days
STEP Program 30 days
KCSP 30 days
SNAP 90 days

2. The client may appeal at any time during a
certification period for a dispute of the current level of
benefits.

B.-B.2.

AUTHORITY NOTE: Promulgated in accordance with 42
USC 601 et seq., and R.S. 36:474.

HISTORICAL NOTE: Promulgated by the Department of
Social Services, Office of Family Support, LR 25:2260 (November
1999), amended LR 26:350 (February 2000), amended by the
Department of Children and Family Services, Division of
Programs, Economic Stability, LR 38:965 (April 2012), amended
by Department of Children and Family Services, Economic
Stability Section, LR 43:

§309. Time Limits for Decisions to be Rendered

A. A prompt, definitive, and final decision must be
provided within the number of days from the date of the fair
hearing request as listed below.

FITAP 90 days
STEP Program 90 days
KCSP 90 days
SNAP 60 days

B.-D. ..

AUTHORITY NOTE: Promulgated in accordance with 42
USC 601 et seq., R.S. 36:474, and R.S. 46:237.

HISTORICAL NOTE: Promulgated by the Department of
Social Services, Office of Family Support, LR 25:2261 (November
1999), amended LR 26:351 (February 2000), amended by the
Department of Children and Family Services, Division of
Programs, Economic Stability, LR 38:965 (April 2012), amended
by Department of Children and Family Services, Economic
Stability Section, LR 43:

§313. Continuation of Benefits

A. Recipients in all categories, except STEP Program,
who request a fair hearing prior to the expiration of the
advance notice of adverse action or within 13 days of the
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date of concurrent notice must have benefits continued at, or
reinstated to, the benefit level of the previous month, unless:

1. the recipient indicates he does not want benefits
continued;

2. a determination is made at the hearing that the sole
issue is one of existing or changing state or federal law; or

3. achange unrelated to the appeal issue affecting the
client's eligibility occurs while the hearing decision is
pending and the client fails to request a hearing after
receiving the notice of change.

B. ..

AUTHORITY NOTE: Promulgated in accordance with 42
USC 601 et seq., and R.S. 36:474.

HISTORICAL NOTE: Promulgated by the Department of
Social Services, Office of Family Support, LR 25:2261 (November
1999), amended by the Department of Children and Family
Services, Division of Programs, Economic Stability, LR 38:966
(April 2012), amended by Department of Children and Family
Services, Economic Stability Section, LR 43:

Subpart 2. Family Independence Temporary Assistance
Program
Application, Eligibility, and Furnishing
Assistance
Subchapter A. Application, Determination of Eligibility,
and Furnishing Assistance
§1209. Notices of Adverse Actions

A. A notice of adverse action shall be sent at least 13
days prior to taking action to reduce or terminate benefits. In
some circumstances advance notice is not required. A
concurrent notice shall be sent to the client at the time of
action in the following situations:

1. the agency has factual information confirming the
death of the FITAP payee;

2. the client signs a statement requesting reduction or
closure and waiving the right to advance notice;

3. the client's whereabouts are unknown and agency
mail directed to the client has been returned by the post
office indicating no known forwarding address;

4. aclient has been certified in another state and that
fact has been established;

5. a child is removed from the home as a result of a
judicial determination, or is voluntarily placed in foster care
by his legal guardian;

6. the client has been admitted or committed to an
institution;

Chapter 12.

7. the client has been placed in a skilled or
intermediate  nursing care facility or long-term
hospitalization;

8. the agency disqualifies a household member
because of an intentional program violation and the benefits
of the remaining household members are reduced or
terminated because of the disqualification;

9. the worker reduces or ends benefits at the end of a
normal period of -certification when the client timely
reapplies;

10. the case is closed due to the amount of child
support collected through child support enforcement
services;

11. the client has been certified for Supplemental
Security Income or foster care payments and that fact has
been established;
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12. the child is certified for kinship care subsidy
payments;

13. the agency receives a written report signed by the
head of household or other responsible household member
which provides sufficient information for the agency to
determine the household's benefit amount or ineligibility;

14. benefits are reduced or terminated effective the
month following the simplified report month;

15. mass changes.

AUTHORITY NOTE: Promulgated in accordance with 42
U.S.C. 601 et seq., R.S. 36:474, R.S. 46:231.1.B. and R.S. 46:237,
Act 58, 2003 Reg. Session, and Act 16, 2005 Reg. Session.

HISTORICAL NOTE: Promulgated by the Department of
Social Services, Office of Family Support, LR 25:2447 (December
1999), amended LR 26:349 (February 2000), LR 28:2565
(December 2002), LR 30:493 (March 2004), LR 32:1911 (October
2006), amended by the Department of Children and Family
Services, Economic Stability Section, LR 43:

Subchapter B. Conditions of Eligibility
§1229. Income

A.-B.2.

C. Earned Income Deductions. Each individual in the
income unit who has earned income is entitled to the
following deductions only:

1. standard deduction of $120;

2. $900 time-limited deduction. This deduction is
applied for six months when a recipient's earnings exceed
the $120 standard deduction. The months need not be
consecutive nor within the same certification periods. The
deduction is applicable for a six-month lifetime limit for the
individual;

3. dependent care deduction. Recipients may be
entitled to a deduction for dependent care for:

a. an incapacitated adult;

b. achild who is not receiving CCAP; or

c. effective May 1, 2006, the amount charged by a
child care provider that exceeds the CCAP maximum for a
child in care.

D.-G ..

AUTHORITY NOTE: Promulgated in accordance with 42
USC 601 et seq., and 10602(c), R.S. 36:474, R.S. 46:231.1(B), R.S.
46:231.2, PL. 108-447, Act 16, 2005 Reg. Session, and 7 CFR
273.2()).

HISTORICAL NOTE: Promulgated by the Department of
Social Services, Office of Family Support, LR 25:2449 (December
1999), amended LR 26:1342 (June 2000), LR 26:2831 (December
2000), LR 31:2956 (November 2005), LR 32:1616 (September
2006), LR 32:1912 (October 2006), LR 34:2678 (December 2008),
amended by the Department of Children and Family Services,
Economic Stability and Self-Sufficiency Section, LR 36:2524
(November 2010), amended by the Department of Children and
Family Services, Economic Stability Section, LR 40:1675
(September 2014), LR 42:1651 (October 2016), amended by the
Department of Children and Family Services, Economic Stability
Section, LR 43:

§1255. Individuals Convicted of a Felony Involving a
Controlled Substance

Repealed.

AUTHORITY NOTE: Promulgated in accordance with 42
USC 601 et seq., R.S. 36:474, and R.S. 46:231.2.

HISTORICAL NOTE: Promulgated by the Department of
Social Services, Office of Family Support, LR 25:2454 (December
1999), repealed by the Department of Children and Family
Services, Economic Stability Section, LR 43:



Subpart 3. Supplemental Nutritional Assistance
Program (SNAP)
Chapter 19.  Certification of Eligible Households
Subchapter J. Determining Household Eligibility and
Benefit Levels
§1987. Categorical Eligibility for Certain Recipients

A. Households Considered Categorically Eligible

1. Households in which a member is a recipient of
benefits from the FITAP, STEP, and/or Kinship Care Subsidy
Program, and households in which all members are
recipients of SSI, shall be considered categorically eligible
for SNAP.

2. “Recipient” includes an individual determined
eligible for TANF or SSI benefits, but the benefits have not
yet been paid.

3. “Recipient” shall also include a person determined
eligible to receive zero benefits, i.e., a person whose benefits
are being recouped or a TANF recipient whose benefits are
less than $10 and therefore does not receive any cash
benefits.

4. A household shall not be considered categorically
eligible if:

a. any member of that household is disqualified for
an intentional program violation;

b. the household is disqualified for failure to
comply with the work registration requirements.

5. The following persons shall not be considered a
member of a household when determining categorical
eligibility:

a. anineligible alien;

b. anineligible student;

c. an institutionalized person;

d. an individual who is disqualified for failure to
comply with the work registration requirements;

e. an individual who is disqualified for failure to
provide or apply for a Social Security number;

f.  anindividual who is on strike.

6. Households which are categorically eligible are
considered to have met the following SNAP eligibility
factors without additional verification:

a. resources;

b. Social Security numbers;

c. sponsored alien information;
d. residency.

7. These households also do not have to meet the
gross and net income limits. If questionable, the factors used
to determine categorical eligibility shall be verified.

8. Categorically eligible households must meet all
SNAP eligibility factors except as outlined above.

9. Changes reported by categorically-eligible SNAP
households shall be handled according to established
procedures except in the areas of resources or other
categorical eligibility factors.

10. Benefits for categorically-eligible households shall
be based on net income as for any other household. One and
two person households will receive a minimum benefit of
$15. Households of three or more shall be denied if net
income exceeds the level at which benefits are issued.

B.-D. ..

AUTHORITY NOTE: Promulgated in accordance with F.R.
51:28196 et seq., 7 CFR 271, 272, 273.10, and 274, FR. 56:63612-
63613, PL. 104-193, 7 CFR 273.2(j)(2)(xi), Act 58, 2003 Reg.
Session, 7 CFR 273.2, (j), and P.L. 110-246.
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HISTORICAL NOTE: Promulgated by the Department of
Health and Human Resources, Office of Family Security, LR 13:90
(February 1987), amended by the Department of Social Services,
Office of Family Support, LR 18:1267 (November 1992), LR
24:1783 (September 1998), LR 26:349 (February 2000), LR 27:867
(June 2001), LR 27:1934 (November 2001), LR 30:495 (March
2004), amended by the Department of Children and Family
Services, Economic Stability and Self-Sufficiency Section, LR
36:2531 (November 2010), amended by the Department of
Children and Family Services, Economic Stability Section, LR
40:1312 (July 2014), LR 43:

§1988. Eligibility Disqualification of Certain Recipients

A. Fleeing felons and probation/parole violators are
ineligible for benefits.

AUTHORITY NOTE: Promulgated in accordance with P.L.
104-193, R.S. 46:233.1, P.L.105-33, and P.L. 110-246.

HISTORICAL NOTE: Promulgated by the Department of
Social Services, Office of Family Support, LR 23:83 (January
1997), amended LR 23:590 (May 1997), LR 23:1710 (December
1997), LR 24:1783 (September 1998), amended by the Department
of Children and Family Services, Economic Stability and Self-
Sufficiency Section, LR 36:2532 (November 2010), amended by
Department of Children and Family Services, Economic Stability
Section, LR 43:

Subchapter M. Notice of Adverse Action
§1999. Reduction or Termination of Benefits

A. A notice of adverse action shall be sent at least 13
days prior to taking action to reduce or terminate benefits. In
some circumstances advance notice is not required. A
concurrent notice shall be sent to the household at the time
of action in the following situations:

1. the agency disqualifies a household member
because of an intentional program violation and the benefits
of the remaining household members are reduced or ended
because of the disqualification;

2. benefits are reduced or terminated at the end of the
certification period when the client timely reapplies;

3. the client has been certified in another state and that
fact has been established;

4. the client signs a statement requesting closure or
reduction in benefits and waives the right to advance notice.

5. benefits are reduced or terminated effective the
month following the simplified report month;

6. the agency receives a written report signed by the
head of the household or other responsible household
member which provides sufficient information for the
agency to determine the household’s benefit amount or

ineligibility;
7. mass changes;
8. based on reliable information, the agency

determines that the household has moved or will be moving
out of the state prior to the next monthly issuance;

9. the household applied for cash assistance and
SNAP at the same time and has been getting SNAP benefits
while waiting for approval of the cash assistance grant;

10. the client was a certified resident in a drug or
alcohol treatment center or a group living arrangement
which loses its state certification or FNS disqualifies it as a
retailer;

11. a household certified under expedited processing
rules provides postponed verification which reduces or
terminates benefits.

B.-B.4.
AUTHORITY NOTE: Promulgated in accordance with 7 CFR
273.12(a)(1)(vii) and P.L. 110-246.

Louisiana Register Vol. 43, No. 10 October 20, 2017



HISTORICAL NOTE: Promulgated by the Department of
Health and Human Resources, Office of Family Security, LR 9:324
(May 1983), amended by the Department of Social Services, Office
of Family Support, LR 24:108 (January 1998), LR 32:2270
(December 2006), amended by the Department of Children and
Family Services, Economic Stability and Self-Sufficiency Section,
LR 36:2533 (November 2010), amended by Department of
Children and Family Services, Economic Stability Section, LR 43:
Chapter 21.  Louisiana Combined Application Project

(LaCAP)
Subchapter A. Household Concept
§2103. Household Definition

A. The definition of a household is an individual who is
receiving Supplemental Security Income (SSI) and:

1. is at least 60 years old;

2. has a federal living arrangement of code "A" as
determined by the Social Security Administration (SSA);

3. is not institutionalized, or otherwise ineligible for
SNAP due to immigration status or an intentional program
violation; and

4. lives alone or declares to purchase and prepare food
separately from others in a shared living situation.

B. ..

AUTHORITY NOTE: Promulgated in accordance with 7 CFR
271.3(c), 7 CFR Part 282, and Section 17 of the Food Stamp Act of
1977, P.L. 110-246.

HISTORICAL NOTE: Promulgated by the Department of
Social Services, Office of Family Support, LR 32:2271 (December
2006), amended by the Department of Children and Family
Services, Economic Stability and Self-Sufficiency Section, LR
36:2534 (November 2010), amended by Department of Children
and Family Services, Economic Stability Section, LR 43:

§2107. Benefits
A. Participants will receive one of three standard
amounts of SNAP benefits based on the household’s total
combined shelter (housing and utilities) costs.
B.-C. ..
AUTHORITY NOTE: Promulgated in accordance with 7 CFR
271.3(c), 7CFR Part 282, and Section 17 of the Food Stamp Act of
1977, PL. 110-246.
HISTORICAL NOTE: Promulgated by the Department of
Social Services, Office of Family Support, LR 32:2271 (December
2006), amended by the Department of Children and Family
Services, Economic Stability and Self-Sufficiency Section, LR
36:2534 (November 2010), amended by Department of Children
and Family Services, Economic Stability Section, LR 43:
Subpart 13. Kinship Care Subsidy Program (KCSP)
Chapter 53.  Application, Eligibility, and Furnishing
Assistance

Subchapter A. Application, Determination of Eligibility,
and Furnishing Assistance

§5307. Notices of Adverse Actions

A. A notice of adverse action shall be sent at least 13
days prior to taking action to terminate benefits. In some
circumstances advance notice is not required. A concurrent
notice shall be sent to the client at the time of action in the
following situations:

1. the agency has factual information confirming the
death of the KCSP payee;
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2. the client signs a statement requesting reduction or
closure and waiving the right to advance notice;

3. the client's whereabouts are unknown and agency
mail directed to the client has been returned by the post
office indicating no known forwarding address;

4. aclient has been certified in another state and that
fact has been established;

5. achild is removed from the home as a result of a
judicial determination, or is voluntarily placed in foster care
by his legal guardian;

6. the client has been admitted or committed to an
institution;

7. the client has been placed in a skilled or
intermediate  nursing care facility or long-term
hospitalization;

8. the agency disqualifies a household member
because of an intentional program violation and benefits are
terminated because of the disqualification;

9. the worker reduces or ends benefits at the end of a
normal period of certification when the client timely
reapplies;

10. the case is closed due to the amount of child
support collected through child support enforcement
services;

11. the agency receives a written report signed by the
head of household or other responsible household member
which provides sufficient information for the agency to
determine the client's ineligibility;

12. benefits are reduced or terminated effective the
month following the simplified report month;

13. mass changes;

14. effective May 1, 2006, the child has been certified
for Supplemental Security Income and that fact has been
established;

15. the child has been certified for foster care payments
and that fact has been established.

AUTHORITY NOTE: Promulgated in accordance with 42
U.S.C. 601 et seq., R.S. 36:474, R.S. 46:231.1.B, R.S. 46:237, and
Act 16, 2005 Reg. Session.

HISTORICAL NOTE: Promulgated by the Department of
Social Services, Office of Family Support, LR 26:351 (February
2000), amended LR 28:2565 (December 2002), LR 32:1913
(October 2006), amended by the Department of Children and
Family Services, Economic Stability Section, LR 43:

Subchapter B. Conditions of Eligibility
§5345. Individuals Convicted of a Felony Involving a
Controlled Substance

Repealed.

AUTHORITY NOTE: Promulgated in accordance with 42
U.S.C. 601 et seq., R.S. 36:474, R.S. 46:231.1.B, and R.S. 46:237.

HISTORICAL NOTE: Promulgated by the Department of
Social Services, Office of Family Support, LR 26:356 (February
2000), repealed by the Department of Children and Family
Services, Economic Stability Section, LR 43:

Marketa Garner Walters

Secretary
1710#019



DECLARATION OF EMERGENCY

Office of the Governor
Commission on Law Enforcement and
Administration of Criminal Justice

Peace Officer Standards and Training
(LAC 22:II1.Chapter 47)

The following amendment is published in accordance with
R.S. 40:2401 et al., Council on Peace Officer Standards and
Training, which allows the POST Council to promulgate
rules necessary to carry out its business or provisions of the
Chapter. This Rule will expand the definition of a peace
officer, set minimum standards for entry and in-service
training, and provide criteria for the revocation of peace
officer certification.

This Emergency Rule, effective September 28, 2017, is
promulgated in accordance with the provisions of the
Administrative Procedure Act, R.S. 49:953(B)(1) et seq., and
shall be in effect for the maximum period allowed under the
Act or until adoption of the final Rule, whichever occurs
first.

Title 22

CORRECTIONS, CRIMINLA JUSTICE AND LAW
ENFORCEMENT
Part ITI. Commission on Law Enforcement and
Administration of Criminal Justice
Subpart 4. Peace Officers
Chapter 47. Standards and Training
§4701. Definitions

A. The following terms, as used in these regulations,

shall have the following meanings.

k sk sk

Peace Officer—any full-time, reserve, or part-time

employee of the state, a municipality, a sheriff or other
public agency, whose permanent duties actually include the
making of arrests, the performing of searches and seizures,
or the execution of detection of criminal warrants, and is
responsible for the prevention or detection of crime or for
the enforcement of the penal, traffic, highway laws of this
state, but not including any elected or appointed head of a
law enforcement department. Peace officer also includes
those sheriff’s deputies whose duties include the care,
custody, and control of inmates, full-time police officers
within the military department, State of Louisiana, and full-
time security personnel employed by the Supreme Court of
Louisiana.

k sk sk

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:1204 and R.S. 15:1207.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Commission on Law Enforcement and Administration of
Criminal Justice LR 25:662 (April 1999), amended LR 31:2007
(August 2005), LR 35:2755 (December 2009), LR 43:

§4703. Basic Certification

A. All peace officers, as defined in R.S. 40:2403, shall
complete a basic training course as prescribed and certified
by the Council on Peace Officers Standards and Training
(POST Council) within one year of employment as a peace
officer. Reserve or part-time officers hired prior to January
1, 2022 are “grandfathered” and exempt from the
requirement of this Section. All reserves and part-timers
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hired on or after January 1, 2022, must be certified. Military
police officers stationed in Louisiana are eligible for
certification if they successfully complete a basic training
course prescribed for peace officers and pass the POST
statewide examination. There are three levels of POST
certification.
1. Level 1 Certification for Basic Law Enforcement

Peace Officers

a.-b.

c. The POST basic training curriculum (utilizing the
adult learning model) is required for any basic level 1
training class that begins at an accredited academy after July
1, 2018.

A.2.-D.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:1204 and R.S. 15:1207.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Commission on Law Enforcement and Administration of
Criminal Justice, LR 13:434 (August 1987), amended LR 25:663
(April 1999), LR 27:49 (January 2001), LR 28:475 (March 2002),
LR 31:2008 (August 2005), LR 35:1235 (July 2009), LR 36:992
(May 2010), LR 37:1606 (June 2011), LR 42:274 (February 2016),
LR 43:

§4705. Registration

A -C2.

D. Registered officers who are “grandfathered in” are
exempt from the basic training course requirement but must
comply with all other POST mandates to maintain
grandfathership including in service training.

E.-FE3.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:1204 and R.S. 15:1207.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Commission on Law Enforcement and Administration of
Criminal Justice, LR 13:434 (August 1987), amended LR 25:663
(April 1999), LR 31:3159 (December 2005), LR 37:319 (January
2011), LR 43:

§4709. Interruption of Full-Time Service

A. Any peace officer hired prior to January 1, 1986 who
interrupts his full-time continuous law enforcement
employment for a period in excess of five years (“break in
service”) and is subsequently rehired full-time, shall be
required to meet the basic training requirement for new
peace officers unless the officer had:

1.-2.

B. Any officer hired after January, 1986, who interrupts
his full-time law enforcement service for a period not to
exceed five years, must qualify with his/her firearms to
reinstate their certification. If the officer fails to requalify,
then the officer must attend a full 40-hour training course
with firearms and successfully requalify to reinstate their
certification. If the officer had interrupted his full-time
service for a period of five years, and is thereafter rehired,
then the officer must meet the requirement for “refreshers”
outlined in §4709.A.2.

C. Extended medical leave does not constitute an
interruption of full-time service/employment (“break in
service”).

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:1204 and R.S. 15:1207.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Commission on Law Enforcement and Administration of
Criminal Justice, LR 13:434 (August 1987), amended LR 25:664
(April 1999), LR 31:3159 (December 2005), LR 34:1927
(September 2008), LR 37:319 (January 2011), LR 43:
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§4715. Instructor Qualifications

A. Full-time academy instructors must meet the
following qualifications:
1.-2.

3. shall have completed the instructor development
course conducted by the council.

4. ..

B. Specialized instructors for defensive tactics, firearms,
and corrections shall meet the following qualification:

1.-2.

3. shall successfully complete all aspects of adult
learning model training (except for defensive tactics
instructors);

B.4.-E.6.

E. POST Corrections Instructors

1.a. Eligibility for level 1 corrections instructors:

I - ii.
iii. successfully complete the POST corrections
instructors course.
b. ..
2.a. Eligibility for level 2 master corrections instructors:
i. the applicant shall be a POST corrections
instructor at least two years; and
ii. ...
iii.  successfully complete the POST master
corrections instructor course.
b. ..

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:1204 and R.S. 15:1207.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Commission on Law Enforcement and Administration of
Criminal Justice, LR 13:434 (August 1987), amended LR 25:664
(April 1999), LR 31:2008 (August 2005), LR 32:1043 (June 2006),
LR 43:

§4717. POST Instructor Development Course

A.-B.1.

2. Repealed.

C.-D2. ...

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:1204 and R.S. 15:1207.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Commission on Law Enforcement and Administration of
Criminal Justice, LR 30:793 (April 2004), amended LR 43:

§4731. Revocation of Certification

A. All law enforcement agencies and correctional
agencies and institutions within the state of Louisiana shall
immediately report the conviction of any POST certified
full-time, reserve, or part-time or grandfathered peace officer
to the council.

B. The POST certification of any qualified peace officer,
whether employed full-time, part-time, or reserve, shall be
revoked upon the occurrence of any of the following
conditions:

1. a conviction of malfeasance in office;

2. a conviction of an offense which results in the
individual peace officer’s restriction of his constitutional
right to bear arms.

C. The POST may conduct a revocation hearing to
determine whether the certification of any qualified peace
officer, whether employed full-time, part-time, or reserve,
shall be revoked if the officer:

1. was involuntarily terminated by his employing law
enforcement agency for disciplinary reasons involving civil
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rights violations and the officer had exhausted all
administrative remedies;

2. was convicted of a misdemeanor involving
domestic abuse battery as provided in R.S. 14:35.3 or a
felony in any court in the U.S.;

3. failed to complete
required/prescribed by the council;

4. voluntarily surrenders his certification;

5. has a judicial disposition in a criminal case that
results in revocation.

D. Any hearings conducted by the council or appeal by
an officer are conducted by rules and regulations established
by the council.

1. An officer subject to a revocation hearing shall be
duly notified at least 30 days in advance of the hearing by
the council.

2. The council may take testimony and evidence
during the hearing, and make findings of fact and
conclusions of law.

3. The council shall forward its decision via certified
U.S. mail to the peace officer and the officer’s employing
agency.

E. Revocation hearings conducted by the POST can be
conducted during a regularly scheduled meeting.

F.  Any peace officer whose certification has been
revoked may file an appeal of the decision with the council
under the provisions of the Administrative Procedure Act
under R.S. 49:964.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:1204 and R.S. 15:1207.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Commission on Law Enforcement and Administration of
Criminal Justice, LR 25:665 (April 1999), amended LR 34:1927
(September 2008), LR 43:

§4750. In-Service Training and Certification

A. Firearms

1.-1.b.

B. Minimum Training Hours

1. Each calendar year, all certified level 1 and 2
officers must successfully complete, at a minimum, the
required 20 hours of in-service training hours to maintain
certification, unless waived by the council. This requirement
includes “grandfathered” peace officers. These training
requirements begin the first calendar year after receiving
certification or successful completion of “refresher” training.

2. The training hours must include, at a minimum:

a. legal (two hours);

b. firearms (eight hours);

c. officer survival (four hours);
e. electives (six hours).

C. Failure to Complete Training Requirements

1. If peace officer fails to complete the required
number of training hours during a calendar year, the POST
certification for the officer will be temporarily suspended.
Once an officer’s certification has been suspended, that
officer shall be given 90 calendar days to correct his training
deficiency, at which point the suspension shall be lifted. If
an officer fails to correct his training deficiency within the
90-day probationary period, that officer’s certification shall
be revoked under provision of §4731.B. Training completed
while an officer’s certification is suspended shall not count
toward that officer’s training requirements for the current
year. To reactivate the certification, the officer must attend

additional training as



and successfully complete a “refresher” course as prescribed
by the council.

2. Peace officers called to active military duty will not
be required to complete in-service training requirements
missed while performing the active duty service.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:1204 and R.S. 15:1207.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Commission on Law Enforcement and Administration of
Criminal Justice, LR:37:1606 (June 2011), amended LR 43:316
(February 2017), LR 43:

§4761. Advanced Training

A.-B.l.c.

d. Vehicular homicide investigators are not required
to complete this course.

2.a.-3.a.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:1204 and R.S. 15:1207.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Commission on Law Enforcement and Administration of
Criminal Justice, LR 42:274 (February 2016), amended LR 43:316
(February 2017), LR 43:

Jim Craft

Executive Director
17104021

DECLARATION OF EMERGENCY

Department of Health
Bureau of Health Services Financing

Disproportionate Share Hospital Payments
Major Medical Centers
(LAC 50:V.2715)

The Department of Health, Bureau of Health Services
Financing amends LAC 50:V.2715 in the Medical Assistance
Program as authorized by R.S. 36:254 and pursuant to Title
XIX of the Social Security Act. This Emergency Rule is
promulgated in accordance with the provisions of the
Administrative Procedure Act, R.S. 49:953(B)(1) et seq., and
shall be in effect for the maximum period allowed under the
Act or until adoption of the final Rule, whichever occurs
first.

The Department of Health and Hospitals, Bureau of
Health Services Financing amended the provisions
governing disproportionate share hospital (DSH) payments
in order to re-establish the provisions governing payments to
public, non-rural community hospitals (Louisiana Register,
Volume 40, Number 10). The Department of Health, Bureau
of Health Services Financing promulgated an Emergency
Rule which adopted provisions to establish a qualification
criteria and DSH payment methodology for major medical
centers located in the central and northern areas of Louisiana
(Louisiana Register, Volume 42, Number 7).

In order to comply with the U.S. Department of Health
and Human Services, Centers for Medicare and Medicaid
Services’ (CMS) requirements and the associated approved
Medicaid State Plan amendment, the department
promulgated an Emergency Rule which amended the
provisions of the June 30, 2016 Emergency Rule (Louisiana
Register, Volume 43, Number 2).
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This Emergency Rule is being promulgated in order to
continue the provisions of the February 20, 2017 Emergency
Rule. This action is being taken to promote the public health
and welfare of uninsured individuals, and ensure their
continued access to health services by assuring that hospitals
are adequately reimbursed for furnishing uncompensated
care.

Effective October 20, 2017, the Department of Health,
Bureau of Health Services Financing amends the provisions
governing DSH payments to major medical centers located
in the central and northern areas of the state.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part V. Hospital Services
Subpart 3. Disproportionate Share Hospital Payments
Chapter 27.  Qualifying Hospitals
§2715. Major Medical Centers Located in Central and
Northern Areas of the State

A. Effective for dates of service on or after June 30,
2016, hospitals qualifying for payments as major medical
centers located in the central and northern areas of the state
shall meet the following criteria:

1. be a private, non-rural hospital located in
Department of Health administrative regions 6, 7, or 8;

2. have at least 200 inpatient beds as reported on the
Medicare/Medicaid cost report, Worksheet S-3, column 2,
lines 1-18, for the state fiscal year ending June 30, 2015. For
qualification purposes, inpatient beds shall exclude nursery
and Medicare designated distinct part psychiatric unit beds;

3. does not qualify as a Louisiana low-income
academic hospital under the provisions of §3101; and

4. such qualifying hospital (or its affiliate) does have a
memorandum of understanding executed on or after June 30,
2016 with Louisiana State University-School of Medicine,
the purpose of which is to maintain and improve access to
quality care for Medicaid patients in connection with the
expansion of Medicaid in the state through the promotion,
expansion, and support of graduate medical education and
training.

B. Payment Methodology. Effective for dates of service
on or after June 30, 2016, each qualifying hospital shall be
paid a DSH adjustment payment which is the pro rata
amount calculated by dividing their hospital specific
allowable uncompensated care costs by the total allowable
uncompensated care costs for all hospitals qualifying under
this category and multiplying by the funding appropriated by
the Louisiana Legislature in the applicable state fiscal year
for this category of hospitals.

1. Costs, patient-specific data and documentation that
qualifying criteria is met shall be submitted in a format
specified by the department.

2. Costs and lengths of stay shall be reviewed by the
department for reasonableness before payments are made.

3. Aggregate DSH payments for hospitals that receive
payment from this category, and any other DSH category,
shall not exceed the hospital’s specific DSH limit. If
payments calculated under this methodology would cause a
hospital’s aggregate DSH payment to exceed the limit, the
payment from this category shall be capped at the hospital’s
specific DSH limit.

Louisiana Register Vol. 43, No. 10 October 20, 2017



4. A pro rata decrease, necessitated by conditions
specified in §2501.B.1 above for hospitals described in this
Section, will be calculated based on the ratio determined by
dividing the hospital's uncompensated costs by the
uncompensated costs for all of the qualifying hospitals
described in this Section, then multiplying by the amount of
disproportionate share payments calculated in excess of the
federal DSH allotment.

a. Additional payments shall only be made after
finalization of the Centers for Medicare and Medicaid
Services’ (CMS) mandated DSH audit for the state fiscal
year. Payments shall be limited to the aggregate amount
recouped from the qualifying hospitals described in this
Section, based on these reported audit results. If the
hospitals' aggregate amount of underpayments reported per
the audit results exceeds the aggregate amount overpaid, the
payment redistribution to underpaid hospitals shall be paid
on a pro rata basis calculated using each hospital’s amount
underpaid, divided by the sum of underpayments for all of
the hospitals described in this Section.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing, LR 43:

Interested persons may submit written comments to Jen
Steele, Bureau of Health Services Financing, P.O. Box
91030, Baton Rouge, LA 70821-9030 or by email to
MedicaidPolicy@la.gov. Ms. Steele is responsible for
responding to all inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Rebekah E. Gee MD, MPH

Secretary
1710#049

DECLARATION OF EMERGENCY

Department of Health
Bureau of Health Services Financing

Facility Need Review
Behavioral Health Services Providers
(LAC 48:1.Chapter 125)

The Department of Health, Bureau of Health Services
Financing amends LAC 48:1.Chapter 125 as authorized by
R.S. 36:254 and R.S. 40:2116. This Emergency Rule is
promulgated in accordance with the provisions of the
Administrative Procedure Act, R.S. 49:953(B)(1) et seq., and
shall be in effect for the maximum period allowed under the
Act or until adoption of the final Rule, whichever occurs
first.

The Department of Health, Bureau of Health Services
Financing amended the provisions governing the Facility
Need Review (FNR) Program in order to provide exceptions
pertaining to the expiration of facility need review approvals
for beds that are de-licensed and decertified when facilities
undergo major alterations (Louisiana Register, Volume 43,
Number 8).

The department now proposes to amend the provisions
governing the FNR Program in order to: 1) adopt provisions
for FNR approval for behavioral health services (BHS)
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providers that apply for licensure to provide psychosocial
rehabilitation and/or community psychiatric support and
treatment services; and 2) provide grandfather provisions for
BHS providers who are licensed as of October 16, 2017, or
have submitted an application for licensure prior to October
16, 2017.

This action is being taken to promote the health and
welfare of Medicaid recipients by ensuring sufficient
provider participation in the FNR Program. It is estimated
that implementation of this Emergency Rule will have no
programmatic costs for state fiscal year 2017-2018.

Effective October 16, 2017, the Department of Health,
Bureau of Health Services Financing amends the provisions
governing the Facility Need Review Program.

Title 48
PUBLIC HEALTH—GENERAL
Part I. General Administration
Subpart 5. Health Planning
Chapter 125. Facility Need Review
Subchapter A. General Provisions
§12501. Definitions

A. Definitions. When used in this Chapter the following
terms and phrases shall have the following meanings unless
the context requires otherwise.

k sk sk

Behavioral Health Services (BHS)—mental health
services, substance abuse/addiction treatment services, or
combination of such services, for adults, adolescents and
children.

Behavioral Health Services Provider—a facility,
agency, institution, person, society, corporation, partnership,
unincorporated association, group, or other legal entity that
provides behavioral health services or, presents itself to the
public as a provider of behavioral health services.

k sk sk

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and R.S. 40:2116.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 21:806 (August 1995), amended LR
25:1250 (July 1999), LR 28:2190 (October 2002), LR 30:1023
(May 2004), LR 32:845 (May 2006), LR 34:2611 (December
2008), amended by the Department of Health and Hospitals,
Bureau of Health Services Financing, LR 35:2437 (November
2009), LR 36:323 (February 2010), LR 38:1961 (August 2012), LR
41:135 (January 2015), LR 41:2636 (December 2015), LR 42:61
(January 2016), amended by the Department of Health, Bureau of
Health Services Financing, LR 44:

§12503. General Information

A.-B.

C. The department will also conduct an FNR for the
following provider types to determine if there is a need to
license additional units, providers or facilities:

1.-3.

4. hospice providers or inpatient hospice facilities;

5. pediatric day health care facilities; and

6. Dbehavioral health services (BHS) providers that
provide psychosocial rehabilitation (PSR) and/or community
psychiatric support and treatment (CPST) services.

D. - F4.

G. Additional Grandfather Provision. An approval shall
be deemed to have been granted under FNR without review
for HCBS providers, ICFs/DD, ADHC providers, hospice



providers, BHS providers, and pediatric day health care
centers that meet one of the following conditions:

1. ..

2. existing licensed ICFs-DD that are converting to
the Residential Options Waiver;

3.-5.c.

d. became licensed as a PDHC by the department
no later than December 31, 2014; and

6. behavioral health services (BHS) providers that are
licensed as of October 16, 2017 to provide PSR and/or
CPST, or that have submitted an application for licensure as
a BHS provider that includes PSR and/or CPST prior to
October 16, 2017,

7. behavioral health services (BHS) providers that fall
within the provisions of Act 33 of the 2017 Regular Session
of the Louisiana Legislature, commonly referred to as
accredited mental health rehabilitation providers, that submit
a completed BHS provider licensing application by
December 1, 2017 and become licensed by April 1, 2018.

H.-H.2.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and R.S. 40:2116.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 21:808 (August 1995), amended LR
28:2190 (October 2002), LR 30:1483 (July 2004), amended by the
Department of Health and Hospitals, Bureau of Health Services
Financing, LR 34:2612 (December 2008), amended LR 35:2437
(November 2009), LR 36:323 (February 2010), LR 38:1593 (July
2012), LR 38:1961 (August 2012), LR 41:136 (January 2015), LR
42:61 (January 2016), amended by the Department of Health,
Bureau of Health Services Financing, LR 44:

Subchapter B. Determination of Bed, Unit, Facility or
Agency Need
§12524. Behavioral Health Services Providers

A. Except as noted in Paragraph B below, beginning
October 16, 2017, no behavioral health services (BHS)
providers or applicants seeking to provide psychosocial
rehabilitation (PSR) and/or community psychiatric support
and treatment (CPST) services shall be eligible to apply for
licensure to provide PSR and/or CPST services unless the
FNR Program has granted an approval for the issuance of a
BHS provider license for such services. Once the FNR
Program approval is granted, a BHS provider is eligible to
apply for a BHS provider license to provide PSR and/or
CPST services.

B. BHS providers who fall within the provisions of Act
33 of the 2017 Regular Session of the Louisiana Legislature,
commonly referred to as accredited mental health
rehabilitation providers, are required to submit a BHS
provider licensing application by December 1, 2017 and
become licensed by April 1, 2018.

1. Beginning December 2, 2017, such an “Act 33”
BHS provider that failed to submit its completed licensing
application by December 1, 2017, shall be subject to FNR
and shall not be eligible to apply for licensure to provide
PSR and/or CPST services unless the FNR Program has
granted an approval for the issuance of a BHS provider
license for such services. Once the FNR Program approval is
granted, such a BHS provider is eligible to apply for a BHS
provider license to provide PSR and/or CPST services.

2. Beginning April 2, 2018, such an “Act 33” BHS
provider that submitted its completed licensing application
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by December 1, 2017, but failed to become licensed by April
1, 2018, shall be subject to FNR and shall not be eligible to
apply for licensure to provide PSR and/or CPST services
unless the FNR Program has granted an approval for the
issuance of a BHS provider license for such services. Once
the FNR Program approval is granted, such a BHS provider
is eligible to apply for a BHS provider license to provide
PSR and/or CPST services.

C. The service area for proposed or existing BHS
providers shall be the parish in which the provider is
licensed and parishes directly adjacent to said parish.

D. Determination of Need/Approval

1. The department shall review the FNR application to
determine if there is a need for an additional BHS provider
to provide PSR and/or CPST services in the service area.

2. The department shall grant FNR approval only if
the FNR application, the data contained in the application
and other evidence effectively establishes the probability of
serious, adverse consequences to recipients’ ability to access
behavioral health PSR and/or CPST services if the provider
is not allowed to be licensed.

3. In reviewing the application, the department may
consider, but is not limited to, evidence showing:

a. the number of other BHS providers providing
PSR and/or CPST services in the same geographic location
and service area servicing the same population; and

b. allegations involving issues of access to
behavioral health PSR and/or CPST services.

4. The burden is on the applicant to provide data and
evidence to effectively establish the probability of serious,
adverse consequences to recipients’ ability to access
behavioral health PSR and/or CPST services if the provider
is not granted approval to be licensed. The department shall
not grant any FNR approvals if the application fails to
provide such data and evidence.

E. Applications for approvals of BHS providers of PSR
and/or CPST services submitted under these provisions are
bound to the description in the application with regard to the
type of services proposed, as well as to the site and location
as defined in the application. FNR approval of such
providers shall expire if these aspects of the application are
altered or changed.

F.  Facility need review approvals for behavioral health
PSR and/or CPST applicants are non-transferrable and are
limited to the location and the name of the original licensee.

1. A BHS provider of PSR and/or CPST services
undergoing a change of location in the same licensed region
shall submit a written attestation of the change of location
and the department shall re-issue the FNR approval with the
name and new location. A BHS provider undergoing a
change of location outside of the licensed region shall
submit a new completed FNR application and required fee
and undergo the FNR approval process.

2. A BHS provider of PSR and/or CPST services
undergoing a change of ownership shall submit a new
completed application and required fee to the department’s
FNR Program. FNR approval for the new owner shall be
granted upon submission of the new application and proof of
the change of ownership, which shall show the seller’s or
transferor’s intent to relinquish the FNR approval.

3. Facility need review approval of a licensed BHS
provider of PSR and/or CPST services shall automatically
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expire if the provider is moved or transferred to another
party, entity or location without application to and approval
by the FNR program.

4. Facility need review approved BHS providers of
PSR and/or CPST shall become licensed no later than one
year from the date of the FNR approval. Failure to meet any
of the time frames in this section shall result in an automatic
expiration of the FNR approval of the BHSP provider.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and R.S. 40:2116.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR 44:
Public Comments

Interested persons may submit written comments to Cecile
Castello, Health Standards Section, P.O. Box 3767, Baton
Rouge, LA 70821 or by email to MedicaidPolicy@la.gov.
Ms. Castello is responsible for responding to inquiries
regarding this Emergency Rule. A copy of this Emergency
Rule is available for review by interested parties at parish
Medicaid offices.

Rebekah E. Gee MD, MPH

Secretary
1710#046

DECLARATION OF EMERGENCY

Department of Health
Bureau of Health Services Financing

Inpatient Hospital Services
Office of Public Health Newborn Screening Payments
(LAC 50:V.115)

The Department of Health, Bureau of Health Services
Financing adopts LAC 50:V.115 in the Medical Assistance
Program as authorized by R.S. 36:254 and pursuant to Title
XIX of the Social Security Act. This Emergency Rule is
promulgated in accordance with the provisions of the
Administrative Procedure Act, R.S. 49:953(B)(1) et seq., and
shall be in effect for the maximum period allowed under the
Act or until adoption of the final Rule, whichever occurs
first.

The Department of Health, Bureau of Health Services
Financing provides reimbursement through the Medical
Assistance Program to the Office of Public Health (OPH) for
laboratory services rendered in an acute care inpatient
hospital setting in compliance with the requirements of Act
840 of the 1997 Regular Session of the Louisiana
Legislature.

The department promulgated an Emergency Rule which
amended the provisions governing inpatient hospital services
in order to establish Medicaid reimbursement to OPH for
newborn screenings provided in an acute care inpatient
hospital setting, and to ensure that these provisions are
promulgated in a clear and concise manner in the Louisiana
Administrative Code (Louisiana Register, Volume 43,
Number 8). The department has now determined that it is
necessary to amend the provisions of the August 5, 2017
Emergency Rule in order to clarify the legislatively-
mandated requirements for OPH newborn screenings
governed by these provisions. This action is being taken to
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promote the health and welfare of Medicaid recipients by
ensuring continued access to inpatient hospital services.

Effective October 20, 2017, the Department of Health,
Bureau of Health Services Financing amends the provisions
of the August 5, 2017 Emergency Rule governing inpatient
hospital services to establish reimbursement to OPH for
legislatively mandated newborn screenings provided in an
acute care inpatient hospital setting.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part V. Hospital Services
Subpart 1. Inpatient Hospitals Services

Chapter 1. General Provisions
§115.  Office of Public Health Newborn Screenings

A. The Department of Health, Bureau of Health Services
Financing shall provide reimbursement to the Office of
Public Health (OPH) through the Medical Assistance
Program for newborn screenings performed by OPH on
specimens taken from children in acute care hospital
settings.

B. Reimbursement

1. Effective for dates of service on or after August 5,

2017, claims submitted by OPH to the Medicaid Program for
the provision of legislatively-mandated inpatient hospital
newborn screenings shall be reimbursed outside of the acute
hospital per diem rate for the inpatient stay.

a. The hospital shall not include any costs related to
newborn screening services provided and billed by OPH in
its Medicaid cost report(s).

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR 43:

Implementation of the provisions of this Rule may be
contingent upon the approval of the U.S. Department of
Health and Human Services, Centers for Medicare and
Medicaid Services (CMS), if it is determined that
submission to CMS for review and approval is required.

Interested persons may submit written comments to Jen
Steele, Bureau of Health Services Financing, P.O. Box
91030, Baton Rouge, LA 70821-9030 or by email to
MedicaidPolicy@la.gov. Ms. Steele is responsible for
responding to inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Rebekah E. Gee MD, MPH

Secretary
1710#047

DECLARATION OF EMERGENCY

Department of Health
Bureau of Health Services Financing

Intermediate Care Facilities for Persons with
Intellectual Disabilities—Public Facilities
Transitional Rate Extension (LAC 50:VII.32969)

The Department of Health, Bureau of Health Services
Financing amends LAC 50:VIL.32969 in the Medical
Assistance Program as authorized by R.S. 36:254 and



pursuant to Title XIX of the Social Security Act. This
Emergency Rule is promulgated in accordance with the
provisions of the Administrative Procedure Act, R.S.
49:953(B)(1) et seq., and shall be in effect for the maximum
period allowed under the Act or until adoption of the final
Rule, whichever occurs first.

The Department of Health and Hospitals, Bureau of
Health Services Financing amended the provisions
governing the reimbursement methodology for public
intermediate care facilities for persons with developmental
disabilities (ICFs/DD), hereafter referred to as intermediate
care facilities for persons with intellectual disabilities
(ICFs/ID), to establish a transitional Medicaid
reimbursement rate for community homes that are being
privatized (Louisiana Register, Volume 40, Number 12).

The department now proposes to amend the provisions
governing reimbursement for public facilities in order to
extend the period of transitional rates for large facilities that
provide continuous nursing coverage to medically fragile
populations for an additional year. This action is being taken
to protect the public health and welfare of Medicaid
recipients transitioning from public ICFs/ID by ensuring
continued provider participation in the Medicaid Program. It
is estimated that implementation of this Emergency Rule
will have no programmatic costs for state fiscal year 2017-
2018.

Effective October 1, 2017, the Department of Health,
Bureau of Health Services Financing amends the provisions
governing the reimbursement methodology for public
intermediate care facilities for persons with intellectual
disabilities.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE

Part VII. Long Term Care

Subpart 3. Intermediate Care Facilities for Persons with
Developmental Disabilities

Chapter 329. Reimbursement Methodology

Subchapter C. Public Facilities

§32969. Transitional Rates for Public Facilities

A.-B.

1. The department may extend the period of transition
for an additional year, if deemed necessary, for an active
CEA facility that is:

a. alarge facility of 100 beds or more;
b. serves a medically fragile population; and
c. provides continuous (24-hour) nursing coverage.

C.-F4.

G. Reserved.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
39:326 (February 2013), amended LR 40:2588 (December 2014),
amended by the Department of Health, Bureau of Health Services
Financing, LR 43:

Implementation of the provisions of this Rule may be
contingent upon the approval of the U.S. Department of
Health and Human Services, Centers for Medicare and
Medicaid Services (CMS), if it is determined that
submission to CMS for review and approval is required.

Interested persons may submit written comments to Jen
Steele, Bureau of Health Services Financing, P.O. Box
91030, Baton Rouge, LA 70821-9030 or by email to
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MedicaidPolicy@la.gov. Ms. Steele is responsible for
responding to inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Rebekah E. Gee MD, MPH

Secretary
17104014

DECLARATION OF EMERGENCY

Department of Health
Bureau of Health Services Financing

Laboratory and Radiology Services
Termination of Coverage for
Proton Beam Radiation Therapy
(LAC 50:X1X.4334)

The Department of Health, Bureau of Health Services
Financing amends LAC 50:XIX.4334 in the Medical
Assistance Program as authorized by R.S. 36:254 and
pursuant to Title XIX of the Social Security Act. This
Emergency Rule is promulgated in accordance with the
provisions of the Administrative Procedure Act, R.S.
49:953(B)(1) et seq., and shall be in effect for the maximum
period allowed under the Act, or until adoption of the final
Rule, whichever occurs first.

The Department of Health, Bureau of Health Services
Financing currently provides Medicaid coverage and
reimbursement for proton beam radiation therapy services
under the laboratory and radiology benefit. Proton beam
radiation is a type of external radiation therapy utilized in
the treatment of malignant and benign tumors and
arteriovenous malformations. National best practice
standards indicate that the therapy is most appropriate for
treatment of tumors in individuals who are under the age of
21.

As the Medicaid Program continues to look for cost
containment measures to ensure fiscal responsibility, we also
strive to ensure Medicaid recipients receive the most
appropriate, quality services. Therefore, it is imperative that
our coverage policies align with best practice standards
which is a fiscally sound approach to health care service
delivery.

Hence, the department proposes to amend the provisions
governing laboratory and radiology services to terminate
coverage and reimbursement of proton beam radiation
therapy for recipients 21 years of age and older. The services
will continue to be available for recipients under the age of
21 when deemed medically necessary.

This action is being taken to avoid a budget deficit in the
Medical Assistance Program, and to align the department’s
coverage policies with national best practice standards. It is
estimated that implementation of this Emergency Rule will
reduce expenditures in the Medicaid Program by
approximately $32,647 for state fiscal year 2017-18.

Effective September 21, 2017, the Department of Health,
Bureau of Health Services Financing amends the provisions
governing laboratory and radiology services to terminate
coverage and reimbursement for proton beam radiation
therapy rendered to recipients 21 years of age and older.
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Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part XIX. Other Healthcare Services

Subpart 3. Laboratory and Radiology Services
Chapter 43.  Billing and Reimbursement
Subchapter B. Reimbursement
§4334. Radiology Services

A.-K3.

L. Effective for dates of service on or after September
21, 2017, the Medicaid Program terminates coverage and
reimbursement for proton beam radiation therapy (PBRT)
for recipients 21 years of age and older.

1. For recipients under the age of 21, coverage and
reimbursement shall be provided when PBRT services are
deemed medically necessary.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
30:1026 (May 2004), amended LR 35:1898 (September 2009),
amended LR 36:1248 (June 2010), LR 36:2563 (November 2010),
LR 37:3029 (October 2011), LR 39:1284 (May 2013), LR 41:540
(March 2015), amended by the Department of Health, Bureau of
Health Services Financing, LR 43:

Implementation of the provisions of this Rule may be
contingent upon the approval of the U.S. Department of
Health and Human Services, Centers for Medicare and
Medicaid Services (CMS), if it is determined that
submission to CMS for review and approval is required.

Interested persons may submit written comments to Jen
Steele, Bureau of Health Services Financing, P.O. Box
91030, Baton Rouge, LA 70821-9030 or by email to
MedicaidPolicy@la.gov. Ms. Steele is responsible for
responding to inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Rebekah E. Gee MD, MPH

Secretary
17104003

DECLARATION OF EMERGENCY

Department of Health
Bureau of Health Services Financing

Laboratory and Radiology Services—Termination of
Coverage for Proton Beam Radiation Therapy
(LAC 50:X1X.4334)

The Department of Health, Bureau of Health Services
Financing rescinds the September 21, 2017 Emergency Rule
governing laboratory and radiology services as authorized by
R.S. 36:254. This Emergency Rule is promulgated in
accordance with the provisions of the Administrative
Procedure Act, R.S. 49:953(B)(1) et seq., and shall be in
effect for the maximum period allowed under the Act or until
adoption of the final Rule, whichever occurs first.

The Department of Health, Bureau of Health Services
Financing adopted an Emergency Rule which amended the
provisions governing laboratory and radiology services to
terminate coverage and reimbursement of proton beam
radiation therapy for recipients 21 years of age and older
(Louisiana Register, Volume 43, Number 10).
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The department has now determined that it is necessary to
rescind the provisions of the September 21, 2017 Emergency
Rule governing laboratory and radiology services which
terminated coverage and reimbursement of proton beam
radiation therapy for recipients 21 years of age and older.
Effective immediately, upon adoption of this Emergency
Rule, the department shall return to the provisions in place
governing coverage of proton beam therapy under laboratory
and radiology services in LAC 50:XIX.4334. This action is
being promulgated in order to promote the health and
welfare of Medicaid recipients in Louisiana by ensuring
continued access to laboratory and radiation services for
recipients 21 and over.

Effective October 7, 2017, the Department of Health,
Bureau of Health Services Financing rescinds the September
21, 2017 Emergency Rule terminating coverage and
reimbursement of proton beam radiation therapy for
recipients 21 years of age and older which will be published
in the October 20, 2017 edition of the Louisiana Register.

Rebekah E. Gee MD, MPH

Secretary
17104022

DECLARATION OF EMERGENCY

Department of Health
Bureau of Health Services Financing

Nursing Facilities
Reimbursement Methodology
(LAC 50:11.20001)

The Department of Health, Bureau of Health Services
Financing amends LAC 50:I1.20001 in the Medical
Assistance Program as authorized by R.S. 36:254 and
pursuant to Title XIX of the Social Security Act. This
Emergency Rule is promulgated in accordance with the
provisions of the Administrative Procedure Act, R.S. 49:953
(B)(1) et seq., and shall be in effect for the maximum period
allowed under the Act or until adoption of the final Rule,
whichever occurs first.

The Department of Health, Bureau of Health Services
Financing provides reimbursement to nursing facilities,
through vendor payments, for services rendered to Medicaid
eligible individuals who reside in nursing facilities.

As a result of a budgetary shortfall in state fiscal year
(SFY) 2017-2018, the department promulgated an
Emergency Rule which amended the provisions governing
the reimbursement methodology for nursing facilities in
order to suspend the provisions of LAC 50:II.Chapter 200
and to impose provisions to ensure that the current rates in
effect do not increase for the SFY 2018 rating period
(Louisiana Register, Volume 43, Number 7). This
Emergency Rule is being promulgated to continue the
provisions of the July 1, 2017 Emergency Rule. This action
is being taken to avoid a budget deficit in the Medical
Assistance Program.

Effective October 30, 2017, the Department of Health,
Bureau of Health Services Financing amends the provisions
governing the reimbursement methodology for nursing
facilities.



Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part II. Nursing Facilities
Subpart 5. Reimbursement
Chapter 200. Reimbursement Methodology
§20001. General Provisions

A.-B.7.

C. Effective for the rate period of July 1, 2017 through
June 30, 2018, the department shall suspend the provisions
of LAC 50:II.Chapter 200 governing the reimbursement
methodology for nursing facilities and impose the following
provisions governing reimbursements for nursing facility
services.

1. During this time period, no inflation factor will be
applied to the base resident day weighted medians and prices
calculated as of July 1, 2016.

2. All costs and cost components that are required by
Rule to be trended forward will only be trended forward to
the midpoint of the 2017 state fiscal year (December 31,
2016).

3. The base capital per square foot value, land value
per square foot, and per licensed bed equipment value
utilized in the calculation of the fair rental value (FRV)
component will be set equal to the value of these items as of
July 1, 2016.

4. Base capital values for the Bed Buy-Back Program
(LAC 50:11.20012) purposes will be set equal to the value of
these items as of July 1, 2016.

5. Nursing facility providers will not have their
weighted age totals for the FRV component calculation
purposes increased by one year as of July 1, 2017.

6. As of the July 1, 2018 rate setting, nursing facility
provider weighted age totals for the FRV component
calculation purposes will be increased by two years to
account for the suspended year of aging occurring as of the
July 1, 2017 rate period.

7. No other provisions of LAC 50:II.Chapter 200 shall
be suspended for this time period.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254, R.S. 46:2742, and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 28:1473 (June 2002), repromulgated LR
28:1790 (August 2002), amended LR 28:2537 (December 2002),
LR 32:2262 (December 2006), amended by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
38:825 (March 2012), amended by the Department of Health,
Bureau of Health Services Financing, LR 42:1522 (September
2016), LR 43:525 (March 2017), LR 43:

Implementation of the provisions of this Rule may be
contingent upon the approval of the U.S. Department of
Health and Human Services, Centers for Medicare and
Medicaid Services (CMS), if it is determined that
submission to CMS for review and approval is required.

Interested persons may submit written comments to Jen
Steele, Bureau of Health Services Financing, P.O. Box
91030, Baton Rouge, LA 70821-9030 or by email to
MedicaidPolicy@la.gov. Ms. Steele is responsible for
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responding to inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Rebekah E. Gee MD, MPH

Secretary
1710#050

DECLARATION OF EMERGENCY

Department of Health
Bureau of Health Services Financing

Recovery Audit Contractor Program
(LAC 50:1.Chapter 85)

The Department of Health, Bureau of Health Services
Financing adopts LAC 50:I.Chapter 85 in the Medical
Assistance Program as authorized by R.S. 36:254 and
pursuant to Title XIX of the Social Security Act. This
Emergency Rule is promulgated in accordance with the
provisions of the Administrative Procedure Act, R.S.
49:953(B)(1) et seq., and shall be in effect for the maximum
period allowed under the Act or until adoption of the final
Rule, whichever occurs first.

The Patient Protection and Affordable Care Act (PPACA),
U.S. Public Law 111-148, and 111-152 directed states to
establish a Recovery Audit Contractor (RAC) program to
audit payments to Medicaid providers. Act 568 of the 2014
Regular Session of the Louisiana Legislature directed the
Department of Health and Hospitals to implement a recovery
audit contractor program. In compliance with the Patient
Protection and Affordable Care Act (PPACA) and Act 568,
the department promulgated an Emergency Rule which
adopted provisions to establish the RAC program (Louisiana
Register, Volume 40, Number 11). This Emergency Rule is
being promulgated to continue the provisions of the
November 20, 2014 Emergency Rule. This action is being
taken to avoid federal sanctions.

Effective November 13, 2017, the Department of Health,
Bureau of Health Services Financing adopts provisions
establishing the Recovery Audit Contractor program.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part I. Administration
Subpart 9. Recovery
Chapter 85. Recovery Audit Contractor
§8501. General Provisions

A. Pursuant to the provisions of the Patient Protection
and Affordable Care Act (PPACA), Public Law 111-148,
111-152, and Act 562 of the Regular Session of the
Louisiana Legislature, the Medicaid Program adopts
provisions to establish a recovery audit contractor (RAC)
program.

B. These provisions do not prohibit or restrict any other
audit functions that may be performed by the department or
its contractors. This Rule shall only apply to Medicaid RACs
as they are defined in applicable federal law.
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C. This Rule shall apply to RAC audits that begin on or
after November 20, 2014, regardless of dates of claims
reviewed.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing, LR 43:

§8503. Definitions

Adverse Determination—any decision rendered by the
recovery audit contractor that results in a payment to a
provider for a claim or service being reduced either partially
or completely.

Department—Department of Health (LDH) or any of its
sections, bureaus, offices, or its contracted designee.

Provider—any healthcare entity enrolled with
department as a provider in the Medicaid program.

Recovery Audit Contractor (RAC)—a Medicaid recovery
audit contractor selected by the department to perform audits
for the purpose of ensuring Medicaid program integrity in
accordance with the provisions of 42 CFR 455 et seq.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254, and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing, LR 43:

§8505. Contractor Functions

A. Notwithstanding any law to the contrary, the RAC
shall perform all of the following functions.

1. The RAC shall ensure it is reviewing claims within
three years of the date of its initial payment. For purposes of
this requirement, the three-year look-back period shall
commence from the beginning date of the relevant audit.

2. The RAC shall send a determination letter
concluding an audit within 60 days of receipt of all
requested materials from a provider.

3. For any records which are requested from a
provider, the RAC shall ensure proper identification of
which records it is seeking. Information shall include, but is
not limited to:

a. recipient name;

b. claim number;

c. medical record number (if known); and
d. date(s) of service.

B. Pursuant to applicable statute, the RAC program’s
scope of review shall exclude the following:

1. all claims processed or paid within 90 days of
implementation of any Medicaid managed care program that
relates to said claims. This shall not preclude review of
claims not related to any Medicaid managed care program
implementation;

2. claims processed or paid through a capitated
Medicaid managed care program. This scope restriction shall
not prohibit any audits of per member per month payments
from the department to any capitated Medicaid managed
care plan utilizing such claims; and

3. medical necessity reviews in which the provider has
obtained prior authorization for the service.

C. The RAC shall refer claims it suspects to be
fraudulent directly to the department for investigation.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing, LR 43:

the
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§8507. Reimbursement and Recoupment

A. The department has in place, and shall retain, a
process to ensure that providers receive or retain the
appropriate reimbursement amount for claims within any
look-back period in which the RAC determines that services
delivered have been improperly billed, but reasonable and
necessary. It shall be the provider’s responsibility to provide
documentation to support and justify any recalculation.

B. The RAC and the department shall not recoup any
overpayments identified by the RAC until all informal and
formal appeals processes have been completed. For purposes
of this Section, a final decision by the Division of
Administrative Law shall be the conclusion of all formal
appeals processes. This does not prohibit the provider from
seeking judicial review and any remedies afforded
thereunder.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing, LR 43:

§8509. Provider Notification

A. The RAC shall provide a detailed explanation in
writing to a provider for any adverse determination as
defined by state statute. This notification shall include, but
not be limited to the following:

1. the reason(s) for the adverse determination;

2. the specific medical criteria on which
determination was based, if applicable;

3. an explanation of any provider appeal rights; and

4. an explanation of the appropriate reimbursement
determined in accordance with §8507, if applicable.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing, LR 43:

§8511. Records Requests

A. The RAC shall limit records requests to not more than
1 percent of the number of claims filed by the provider for
the specific service being reviewed in the previous state
fiscal year during a 90-day period. The 1 percent shall be
further limited to 200 records. For purposes of this Chapter,
each specific service identified for review within the
requested time-period will be considered a separate and
distinct audit.

B. The provider shall have 45 calendar days to comply
with any records request unless an extension is mutually
agreed upon. The 45 days shall begin on the date of receipt
of any request.

1. Date of Receipt—two business days from the date
of the request as confirmed by the post office date stamp.

C. If the RAC demonstrates a significant provider error
rate relative to an audit of records, the RAC may make a
request to the department to initiate an additional records
request relative to the issue being reviewed for the purposes
of further review and validation.

1. The provider shall be given an opportunity to
provide written objections to the secretary or his/her
designee of any subsequent records request. Decisions by the
secretary or his/her designee in this area are final and not
subject to further appeal or review.

2. This shall not be an adverse determination subject
to the Administrative Procedure Act process.

the



3. A significant provider error rate shall be defined as
25 percent.

4. The RAC shall not make any requests allowed
above until the time-period for the informal appeals process
has expired.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing, LR 43:

§8513. Audits and Records Submission

A. The RAC shall utilize provider self-audits only if
mutually agreed to by the provider and the RAC.

B. If the provider is determined to be a low-risk
provider, the RAC shall schedule any on-site audits with
advance notice of not less than 10 business days. The RAC
shall make a reasonable good-faith effort to establish a
mutually agreed-upon date and time, and shall document
such efforts.

C. In association with an audit, providers shall be
allowed to submit records in electronic format for their
convenience. If the RAC requires a provider to produce
records in any non-electronic format, the RAC shall make
reasonable efforts to reimburse the provider for the
reasonable cost of medical records reproduction consistent
with 42 CFR 476.78.

1. The cost for medical record production shall be at
the current federal rate at the time of reimbursement to the
provider. This rate may be updated periodically, but in no
circumstance shall it exceed the rate applicable under
Louisiana statutes for public records requests.

2. Any costs associated with medical record
production may be applied by the RAC as a credit against
any overpayment or as a reduction against any
underpayment. A tender of this amount shall be deemed a
reasonable effort.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing, LR 43:

§8515. Appeals Process

A. A provider shall have a right to an informal and
formal appeals process for adverse determinations made by
the RAC.

B. The informal appeals process shall be conducted as
follows.

1. Beginning on the date of issuance of any initial
findings letter by the RAC, there shall be an informal
discussion and consultation period. During this period the
provider and RAC may communicate regarding any audit
determinations.

2. Within 45 calendar days of receipt of written
notification of an adverse determination from the RAC, a
provider shall have the right to request an informal hearing
relative to such determination. The department’s Program
Integrity Section shall be involved in this hearing. Any such
request shall be in writing and the date of receipt shall be
deemed to be two days after the date of the adverse
determination letter.

3. The informal hearing shall occur within 30 days of
receipt of the provider’s request.
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4. At the informal hearing the provider shall have the
right to present information orally and in writing, the right to
present documents, and the right to have the department and
the RAC address any inquiry the provider may make
concerning the reason for the adverse determination. A
provider may be represented by an attorney or authorized
representative, but any such individual must provide written
notice of representation along with the request for informal
hearing.

5. The RAC and the Program Integrity Section shall
issue a final written decision related to the informal hearing
within 15 calendar days of the hearing closure.

C. Within 30 days of issuance of an adverse
determination of the RAC, if an informal hearing is not
requested or there is a determination pursuant to an informal
hearing, a provider may request an administrative appeal of
the final decision by requesting a hearing before the Division
of Administrative Law. A copy of any request for an
administrative appeal shall be filed contemporaneously with
the Program Integrity Section. The date of issuance of a final
decision or determination pursuant to an informal hearing
shall be two days from the date of such decision or
determination.

D. The department shall report on its website the number
of adverse determinations overturned on informal or formal
appeals at the end of the month for the previous month.

E. If the department or the Division of Administrative
Law hearing officer finds that the RAC determination was
unreasonable, frivolous or without merit, then the RAC shall
reimburse the provider for its reasonable costs associated
with the appeals process. Reasonable costs include, but are
not limited to, cost of reasonable attorney’s costs and other
reasonable expenses incurred to appeal the RAC’s
determination. The fact that a decision has been overturned
or partially overturned via the appeals process shall not
mean the determination was without merit.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing, LR 43:

§8517. Penalties and Sanctions

A. If the department determines that the RAC
inappropriately denied a claim(s), the department may
impose a penalty or sanction. A claim has been
inappropriately denied when the:

1. adverse determination is not substantiated by
applicable department policy or guidance and the RAC fails
to utilize guidance provided by the department; or

2. RAC fails to follow any programmatic or statutory
rules.

B. If more than 25 percent of the RAC’s adverse
determinations are overturned on informal or formal appeal,
the department may impose a monetary penalty up to 10
percent of the cost of the claims to be awarded to the
providers of the claims inappropriately determined, or a
monetary penalty up to 5 percent of the RAC’s total
collections to the department.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.
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HISTORICAL NOTE: Promulgated by the Department of copy of this Emergency Rule is available for review by

Health, Bureau of Health Services Financing, LR 43: interested parties at parish Medicaid offices.
Interested persons may submit written comments to Jen

Steele, Bureau of Health Services Financing, P.O. Box Rebekah E. Gee MD, MPH

91030, Baton Rouge, LA 70821-9030 or by email to Secretary
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responding to all inquiries regarding this Emergency Rule. A
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Rules

RULE

Department of Agriculture and Forestry
Office of Agricultural and Environmental Sciences
Agricultural Chemistry and Seed Commission

Seeds
(LAC 7:XIII.109, 121, 131, 141, 143 and 763)

In accordance with the Administrative Procedure Act, R.S.
49:950, et seq., the Department of Agriculture and Forestry
and the Agricultural Chemistry and Seed Commission has
amended the following regulations related to seeds: LAC
7:X111.109, 121, 131, 141, 143 and 763. The changes to §109
clarify that a tolerance will not be applied for samples tested
that contain prohibited noxious weeds; reduces the
limitations for specific noxious weeds based on limitations
currently listed on the federal noxious weed seed list and
recognized by several other states; and corrects the spelling
and updates the scientific names of specific noxious weed
species. The changes to §121 clarify that Louisiana can
perform seed testing and reporting procedures to meet
Canadian and International Seed Testing Association (ISTA)
testing and reporting requirements and excludes certain AK
and HI noxious weed seeds, Orbanche spp., Phelipanche
spp., and Striga spp. from the noxious weed exam, and list
and define the bulk exam and the fee based on an hourly fee
and the complexity of the requested exam. The changes to
§131 permit the abbreviation of the terms ‘“annual” and
“perennial” in annual and perennial ryegrass, replace the
term “inclusive” with term “exclusive” for the nine month
maximum germination test date requirement and further
define the correct use of germination relabeling stickers as
required in the Louisiana Seed Law. The rule changes to
§141 clarify that the ‘“hard seed” percentage contained
within vegetable seed, known to contain hard seed, will be
added to the germination percentage. The amendment to this
Section also deletes the existing vegetable kind table,
replaces it with the current table published by the USDA
Seed Regulatory and Testing Division and adopts the
minimum 50 percent germination standard for vegetable and
garden seeds that are not listed in the vegetable kinds table.
The changes to §143 reduce the maximum total weed seed
content from two and one-half percent to one percent. The
changes to §763 remove “eastern” from ‘“eastern black
nightshade” in the field standards in order to include all
species of black nightshade as noxious weeds in certified
sugarcane.

Title 7
AGRICULTURE AND ANIMALS
Part XIII. Seeds
Chapter 1. General Provisions
Subchapter A. Definitions, Administrative Matters
§109. List of Noxious Weeds and Limitations on
Noxious Weed Seed

A. The weeds listed in the following table are designated

as noxious weeds. The seed of any noxious weed is

permitted to be in seed sold, distributed, or offered or
handled for sale only as provided in the limitation column of
the table, except as otherwise provided in Subsection B.
There is no tolerance applied to noxious weeds listed as
prohibited.

List of Noxious Weeds and Seed Limitations

Name Limitations
1. Balloon Vine (Cardiospermum halicacabum) Prohibited
2. Field Bindweed (Convolvulus arvensis) Prohibited
3. Hedge Bindweed (Calystegia sepium) Prohibited
4. Itchgrass (Rottboellia cochinchinersis) Prohibited
5. Yellow Nutsedge (Cyperus esculentus) Prohibited
6. Purple Nutsedge (Cyperus rotundus) Prohibited
7. Tropical Soda Apple (Solanum viarum) Prohibited
8. Cocklebur (Xanthium spp.) 5 per Ib.
9. Spearhead; Beaksedge (Rhynchospora spp.) 5 per Ib.
10. Purple Moonflower (Ipomoea turbinata) 9 per lb.
11. Red Rice (Oryza sativa) 9 per lb.
12. Wild Onion and/or Wild Garlic (Allium spp.) 9 per lb.
13. Morning Glory (Ipomoea spp.) 18 per lb.
14. Wild Poinsettia (Euphorbia davidii) 18 per lb.
15. Canada Thistle (Cirsium arvense) 100 per 1b.
16. Dock (Rumex spp.) 100 per Ib.
17. Dodder (Cuscuta spp.) 100 per lb.
18. Horsenettle (Solanum carolinense) 100 per Ib.
19. Johnsongrass (Sorghum halepense) 100 per Ib.
20. Quackgrass (Elymus repens) 100 per Ib.
21. Russian Knapweed (Rhaponticum repens) 100 per lb.
22. Sheep Sorrel (Rumex acetosella) 100 per Ib.
23. Silverleaf Nightshade (Solanum elaeagnifolium) 100 per Ib.
24, Wlld Mustard and Wild Turnips (Brassica spp. 100 per Ib.
and Sinapis spp.)
25. Blueweed, Texas (Helianthus ciliaris) 200 per 1b.
26. Bermudagrass (Cynodon dactylon) 300 per lb.
27. Buckhorn Plantain (Plantago lanceolata) 300 per lb.
28. Cheat (Bromus secalinus) 300 per 1b.
29. Corncockle (Agrostemma githago) 300 per Ib.
30. Darnel; Poison Ryegrass (Lolium temulentum) 300 per Ib.
31. Hairy Chess (Bromus commutatus) 300 per Ib.
32. Hemp Sesbania, Coffeebean, Tall Indigo
(Sesbania Exaltata) g 300 per Ib.
33. Indian Jointvetch (Aeschynomene indica) 300 per lb.
34. Mexicanweed (Caperonia castaneifolia) 300 per lb.
Sum of Total Noxious Weed 500 per lb.

(Subject to limitations above)

B. ...

AUTHORITY NOTE: Promulgated in accordance with R.S.
3:1431 and R.S. 3:1433.

HISTORICAL NOTE: Promulgated by the Department of
Agriculture, Seed Commission, LR 4:105 (April 1978), amended
LR 5:96 (May 1979), LR 7:285 (June 1981), LR 8:563 (November
1982), LR 9:197, 206 (April 1983), amended by the Department of
Agriculture and Forestry, Office of Agricultural and Environmental
Sciences, Seed Commission, LR 12:825 (December 1986), LR
14:605 (September 1988), LR 23:1282 (October 1997), amended
by the Department of Agriculture and Forestry, Office of the
Commissioner, Seed Commission, LR 30:199 (February 2004),
repromulgated by the Department of Agriculture and Forestry,
Office of Agricultural and Environmental Sciences, Agricultural
Chemistry and Seed Commission, LR 39:2704 (October 2013),
amended LR 40:744 (April 2014), LR 43:1895 (October 2017).
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Subchapter B. Fees

§121.

(Formerly §113)

A

License Fee; Laboratory and Sampling Fees

B. Laboratory and Sampling Fees. The following
laboratory and sampling fees shall be applicable to all seed
testing conducted by LDAF.

1. Purity

and Germination Examinations Usi
Association of Official Seed Analysts (AOSA), Canadian,
International Seed Testing Association (ISTA) or Federal
Seed Act (FSA) Testing Procedures

ng

Tetrazolium Tetrazolium

Seed Kind (1,2) Purity (3,4) Germination (4) Viability Seed kind (1,2) Purity (3,4) Germination (4) Viability
Alfalfa $10.00 $10.00 $25.00 Leek $10.00 $10.00 $25.00
Arugula $10.00 $10.00 $25.00 Lespedeza $10.00 $10.00 $25.00
Asparagus $10.00 $10.00 $25.00 Lettuce $10.00 $10.00 $25.00
Bahiagrass $20.00 $20.00 $25.00 Melon $10.00 $10.00 $25.00
Basil, Sweet $10.00 $10.00 $25.00 Millet $10.00 $10.00 $25.00
Bean $10.00 $10.00 $25.00 Mustard $10.00 $10.00 $25.00
Beet $10.00 $10.00 $25.00 Oats $10.00 $10.00 $25.00
Bentgrass $20.00 $20.00 $25.00 Onion $10.00 $10.00 $25.00
Bermudagrass $20.00 $20.00 $25.00 Orchardgrass $20.00 $20.00 $25.00
Bluegrass $20.00 $20.00 $25.00 Pak-choi $10.00 $10.00 $25.00
Broccoli $10.00 $10.00 $25.00 Parsley $10.00 $10.00 $25.00
Brussels Sprouts $10.00 $10.00 $25.00 Peanut $10.00 $10.00 $25.00
Buckwheat $10.00 $10.00 $25.00 Peas $10.00 $10.00 $25.00
Cabbage $10.00 $10.00 $25.00 Pepper $10.00 $10.00 $25.00
Cantaloupe $10.00 $10.00 $25.00 Pine $10.00 $10.00 $25.00
Carpetgrass $20.00 $20.00 $25.00 Plantain $10.00 $10.00 $25.00
Carrot $10.00 $10.00 $25.00 Pumpkin $10.00 $10.00 $25.00
Cauliflower $10.00 $10.00 $25.00 Radish $10.00 $10.00 $25.00
Celery $10.00 $10.00 $25.00 Rape $10.00 $10.00 $25.00
Centipedegrass $20.00 $20.00 $25.00 Rice $10.00 $10.00 $25.00
Chicory $10.00 $10.00 $25.00 Rutabaga $10.00 $10.00 $25.00
Chives $10.00 $10.00 $25.00 Rye $10.00 $10.00 $25.00
Chufa $10.00 $10.00 $25.00 Ryegrass $20.00 $20.00 $25.00
Clover $10.00 $10.00 $25.00 Sage $10.00 $10.00 $25.00
Collards $10.00 $10.00 $25.00 Sorghum $10.00 $10.00 $25.00
Coriander $10.00 $10.00 $25.00 Soybeans $10.00 $10.00 $25.00
Corn $10.00 $10.00 $25.00 Spinach $10.00 $10.00 $25.00
Cornsalad $10.00 $10.00 $25.00 Squash $10.00 $10.00 $25.00
Cotton $10.00 $10.00 $25.00 Sunflower $10.00 $10.00 $25.00
Cucumber $10.00 $10.00 $25.00 Thyme $10.00 $10.00 $25.00
Dill $10.00 $10.00 $25.00 Timothy $20.00 $20.00 $25.00
Eggplant $10.00 $10.00 $25.00 Tomato $10.00 $10.00 $25.00
Endive $10.00 $10.00 $25.00 Triticale $10.00 $10.00 $25.00
Fescue $20.00 $20.00 $25.00 Turnip $10.00 $10.00 $25.00
Gourd $10.00 $10.00 $25.00 Vetch $10.00 $10.00 $25.00
Greens $10.00 $10.00 $25.00 Watermelon $10.00 $10.00 $25.00
Herb $10.00 $10.00 $25.00 Wheat $10.00 $10.00 $25.00
Kale $10.00 $10.00 $25.00 Zoysiagrass $20.00 $20.00 $25.00
Kohlrabi $10.00 $10.00 $25.00 Zucchini $10.00 $10.00 $25.00
Lab Lab $10.00 $10.00 $25.00

(1) Samples of seeds that are unclean, field run or containing high inert matter shall be charged an additional $10.00 per sample.
(2) Fees for tests on seed kinds not listed shall be based on the cost of a kind with a similar test.
(3) Louisiana Noxious Weed Seed Examination included in Purity Exam.
(4) For germination tests of mixtures of two or more kinds of seed, the fee is the sum of the fees established for germination tests for the components
of the mixture. For a purity analysis performed in conjunction with a germination analysis of seed mixtures, the fee is the same as for that component
of the mixture for which the highest charge would be made if separately analyzed. For purity analysis not performed in conjunction with a

germination analysis the fee is the sum of the fees established for the purity tests for the components of the mixture if separately analyzed.

2. All State Noxious Weed Seed Examination—3$20.
Species appearing on the USDA state noxious-weed seed
requirements recognized in the administration of the FSA,

reported as number found and rate per unit weight.

NOTE: Excludes AK and HI noxious weed seeds, Orbanche
spp., Phelipanche spp., and Striga spp., which can be determined

by request for an additional hourly fee.

3. Seed Count—$10. Used to determine the number of

seed per 1b. or kg.

4. Seed Vigor Test—$20. Including, but not limited to,
accelerated aging and cool germination tests.
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5. Varietal Purity—$20. Including, but not limited to,
seed and seedling morphology and fluorescence tests.
6. Red Rice Examination, 4 1b.—$10; 8 1b.—$20.
Examination of rice sample for the presence of red rice.
7. Herbicide Bioassay—$25.

8. Bulk Examination—Hourly Fee.

Based

on

complexity of required examination. Examination conducted
to determine the occurrence of particular components,
including seeds of individual species or particles of specific
inert matter (e.g. soil, ergot, sclerotia) in the sample.




9. Service Sample taken by LDAF Inspector—$15.
Sample taken in accordance with the AOSA or FSA seed
sampling procedures.

10. Priority Rush Sample—$25. A priority rush may be
requested by the person submitting a sample for testing.
Priority rush samples will be processed immediately upon
receipt of sample; however, availability of sample results
will depend upon the seed kind and the type of tests
requested.

11. Hourly Fee—$50. Applies to especially
contaminated or extraordinary samples; also used for custom
work such as sample preparation and special bulk samples.
Total final cost to be negotiated and agreed upon by both
parties prior to work being performed.

AUTHORITY NOTE: Promulgated in accordance with R.S.
3:1433.

HISTORICAL NOTE: Promulgated by the Department of
Agriculture, Seed Commission, LR 4:105 (April 1978), amended
LR 7:164 (April 1981), amended by the Department of Agriculture
and Forestry, Office of Agricultural and Environmental Sciences,
Seed Commission, LR 12:825 (December 1986), LR 14:603
(September 1988), LR 29:2632 (December 2003), LR 36:1220
(June 2010), LR 37:1373 (May 2011), repromulgated by the
Department of Agriculture and Forestry, Office of Agricultural and
Environmental Sciences, Agricultural Chemistry and Seed
Commission, LR 39:2704 (October 2013), amended LR 40:745
(April 2014), LR 41:911 (May 2015), LR 42:211 (February 2016),
LR 43:1896 (October 2017).

Subchapter C. Labels; Records; Samples; Tolerances;
Standards; Noxious Weed Seed

Analysis Test; Labeling of Seed

(Formerly §121)

A.-H.

I.  The name and kind of variety of seed shall not be
abbreviated on the label, but shall be written out in full,
except in the case of annual and perennial ryegrass where
“ann.” or “per.” may be used for the terms ‘“annual” and
“perennial”.

J. No seed shall be sold or offered for sale more than
nine months, exclusive of the month of testing, after the date
on any germination label applicable to the seed or seed lot.
For all vegetable seed packaged in hermetically sealed
containers, this period shall be extended to 24 months,
exclusive of the month of testing.

. ...

2. A new tag or label shall be used to state the true
germination date. The original tag shall not be changed in
any way. If relabeling stickers are used to update the
germination information, the month and year of the true
germination date must be stated, as well as the lot number
that matches the existing original lot number.

K. -K.3.

AUTHORITY NOTE: Promulgated in accordance with R.S.
3:1433 and 3:1436.

HISTORICAL NOTE: Promulgated by the Department of
Agriculture, Seed Commission, LR 4:105 (April 1978), amended
by the Department of Agriculture and Forestry, Office of
Agricultural and Environmental Sciences, Seed Commission, LR
12:825 (December 1986), LR 16:492 (June 1990), LR 37:270
(January 2011), LR 37:2979 (October 2011), repromulgated by the
Department of Agriculture and Forestry, Office of Agricultural and
Environmental Sciences, Agricultural Chemistry and Seed
Commission, LR 39:2705 (October 2013), amended LR 40:746
(April 2014), LR 43:1897 (October 2017).

§131.
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§141. Germination Standards for Vegetable Seed
(Formerly §107)

A. Germination standards for vegetable seed shall be the
same as those published under United States Department of
Agriculture Service and Regulatory Announcements Number
156 and subsequent amendments. Minimum germination,
which shall also include hard seed, of vegetable or garden

seed shall be as follows.

Seed Kind Percent
Artichoke 60
Asparagus 70
Asparagus bean 75
Bean, garden 70
Bean, lima 70
Bean, runner 75
Beet 65
Broadbean 75
Broccoli 75
Brussels sprouts 70
Burdock, great 60
Cabbage 75
Cabbage, tronchuda 70
Cardoon 60
Carrot 55
Cauliflower 75
Celeriac 55
Celery 55
Chard, Swiss 65
Chicory 65
Chinese cabbage 75
Chives 50
Citron 65
Collards 80
Corn, sweet 75
Cornsalad 70
Cowpea 75
Cress, garden 75
Cress, upland 60
Cress, water 40
Cucumber 80
Dandelion 60
Dill 60
Eggplant 60
Endive 70
Kale 75
Kale, Chinese 75
Kale, Siberian 75
Kohlrabi 75
Leek 60
Lettuce 80
Melon 75
Mustard, India 75
Mustard, spinach 75
Okra 50
Onion 70
Onion, Welsh 70
Pak-choi 75
Parsley 60
Parsnip 60
Pea 80
Pepper 55
Pumpkin 75
Radish 75
Rhubarb 60
Rutabaga 75
Sage 60
Salsify 75
Savory, summer 55
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Seed Kind Percent
Sorrel 65
Soybean 75
Spinach 60
Spinach, New Zealand 40
Squash 75
Tomato 75
Tomato, husk 50
Turnip 80
‘Watermelon 70

B. The minimum germination standard for all other
vegetable and garden seed, for which a standard has not been
established, shall be 50 percent.

AUTHORITY NOTE: Promulgated in accordance with R.S.
3:1433.

HISTORICAL NOTE: Promulgated by the Department of
Agriculture, Seed Commission, LR 4:104 (April 1978), amended
by the Department of Agriculture and Forestry, Office of
Agricultural and Environmental Sciences, Seed Commission, LR
12:825 (December 1986), repromulgated by the Department of
Agriculture and Forestry, Office of Agricultural and Environmental
Sciences, Agricultural Chemistry and Seed Commission, LR
39:2707 (October 2013), LR 43:1897 (October 2017).

§143. Standards for Agricultural Seed
(Formerly §117)

A ...

B. No agricultural and vegetable seed shall be sold,
offered for sale or exposed for sale containing in excess of
one percent of total weed seed.

AUTHORITY NOTE: Promulgated in accordance with R.S.
3:1444 and R.S. 3:1433.

HISTORICAL NOTE: Promulgated by the Department of
Agriculture, Seed Commission, LR 4:105 (April 1978), amended
by the Department of Agriculture and Forestry, Office of
Agricultural and Environmental Sciences, Seed Commission, LR
12:825 (December 1986), repromulgated by the Department of
Agriculture and Forestry, Office of Agricultural and Environmental
Sciences, Agricultural Chemistry and Seed Commission, LR
39:2708 (October 2013), LR 43:1898 (October 2017).

Chapter 7. Certification of Specific Crops/Varieties
Subchapter B. Grain and Row Crop Seeds

§763. Sugarcane (Tissue Culture) Certification
Standards
(Formerly §207)
A. -D.

E. Field Standards

Factor [Foundation| Registered | Certified
Isolation 10 ft. 10 ft. 10 ft.
Other Varieties (obvious) None 1.00% 1.00%
Off-Type (definite) None 1.00% 1.00%
Noxious Weeds:

Johnsongrass None 5 Plants/Acre |5 Plants/ Acre
Itchgrass None 1 Plant/Acre |1 Plant/ Acre
Black Nightshade None 3 Plants/Acre |3 Plants/Acre
Harmful Diseases:

*Sugarcane Yellow Leaf Virus None 10.00% 10.00%
**Sugarcane Mosaic None 10.00% 10.00%
**Sugarcane Smut None 0.50% 0.50%
Harmful Insects: None None None
*##*kSugarcane Stem Borers None 5.00% 5.00%

*Determined by lab analysis for the LSU Sugarcane Disease
Detection Lab

**Plants exhibiting symptoms

***Determined by percentage of internodes bored
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F -G2.c.

AUTHORITY NOTE: Promulgated in accordance with R.S.
3:1433.

HISTORICAL NOTE: Promulgated by the Department of
Agriculture and Forestry, Office of Agricultural and Environmental
Sciences, Seed Commission, LR 12:825 (December 1986),
amended by the Department of Agriculture and Forestry, Office of
Agricultural and Environmental Sciences, LR 23:1284 (October
1997), amended by the Department of Agriculture and Forestry,
Office of the Commissioner, Seed Commission, LR 30:1143 (June
2004), amended by the Department of Agriculture and Forestry,
Office of Agricultural and Environmental Sciences, Seed
Commission, LR 33:1609 (August 2007), LR 36:1223 (June 2010),
repromulgated by the Department of Agriculture and Forestry,
Office of Agricultural and Environmental Sciences, Agricultural
Chemistry and Seed Commission, LR 39:2729 (October 2013),
amended LR 40:756 (April 2014), LR 42:212 (February 2016), LR
43:1898 (October 2017).

Mike Strain, DVM

Commissioner
1707#061

RULE

Department of Environmental Quality
Office of the Secretary
Legal Affairs and Criminal Investigations Division

Regulatory Permit for Oil and Gas Well Testing
(LAC 33:111.307)(AQ346)

Under the authority of the Environmental Quality Act,
R.S. 30:2001 et seq., and in accordance with the provisions
of the Administrative Procedure Act, R.S. 49:950 et seq., the
secretary has amended the Air regulations, LAC 33:111.307
(AQ346).

This revision to the Section, Regulatory Permit for Oil and
Gas Well Testing, allows well testing equipment to be
utilized for longer than 10 operating days. The Section,
Regulatory Permit for Oil and Gas Well Testing, currently
limits operation of temporary separators, tanks, meters, and
fluid-handling equipment to 10 operating days (LAC
33:II1.307.E). The revision allows well testing equipment to
be utilized for longer periods such that additional testing
events can be authorized by the regulatory permit process.
The basis and rationale for this Rule are to allow well testing
equipment to be utilized for longer than 10 operating days
such that additional testing events can be authorized by the
regulatory permit process. This Rule meets an exception
listed in R.S. 30:2019(D)(2) and R.S. 49:953(G)(3);
therefore, no report regarding environmental/health benefits
and social/economic costs is required.

Title 33
ENVIRONMENTAL QUALITY
Part III. Air
Chapter 3. Regulatory Permits
§307. Regulatory Permit for Oil and Gas Well Testing

A.-D.

E. Operation of temporary separators, tanks, meters, and
fluid-handling equipment in excess of the following time
periods shall not be authorized by this regulatory permit and
must be approved separately by the administrative authority:

1. for horizontally-drilled wells completed with or
without hydraulic fracturing, 60 days; and



2. for vertically-drilled wells, 10 days.
F -G
H. Definitions
Horizontally-Drilled Well—a well that is turned
horizontally at depth, providing access to oil and gas
reserves at a wide range of angles.

AUTHORITY NOTE: Promulgated in accordance with R.S.
30:2054.

HISTORICAL NOTE: Promulgated by the Department of
Environmental Quality, Office of the Secretary, Legal Affairs
Division, LR 35:457 (March 2009), amended by the Office of the
Secretary, Legal Division, LR 43:942 (May 2017), amended by the
Office of the Secretary, Legal Affairs and Criminal Investigations
Division, LR 43:1898 (October 2017).

Herman Robinson

General Counsel
1710#026

RULE

Office of the Governor
Board of Certified Public Accountants

Certified Public Accountants
(LAC 46:XIX.Chapters 3-19)

Notice is hereby given that in accordance with the
Louisiana Administrative Procedure Act, R.S. 49:950 et seq.,
and pursuant to the authority vested in the State Board of
Certified Public Accountants of Louisiana (board) by the
Louisiana Accountancy Act, R.S. 37:71 et seq., the board has
amended its Rules governing certified public accountants
(CPAs) Chapters 3-19, to conform them to Act 553 of the
2016 Regular Session of the Louisiana Legislature and to
update the rules generally as made necessary by the passage
of time and for consistency with current board practices. The
changes are set forth below.

Title 46
PROFESSIONAL AND OCCUPATIONAL
STANDARDS
Part XIX. Certified Public Accountants
Chapter 3. Operating Procedures
§301. Officers

A. The officers shall be chair, secretary, and treasurer.
The duties of the respective officers shall be the usual duties
assigned to the respective office. The newly elected officers
shall assume the duties of their respective offices on the first
day of the month following the election of the officers.

AUTHORITY NOTE: Promulgated in accordance with R.S.
37:71 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Commerce, Board of Certified Public Accountants, LR 6:2
(January 1980), amended LR 12:88 (February 1986), amended by
the Department of Economic Development, Board of Certified
Public Accountants, LR 23:1113 (September 1997), LR 26:1967
(September 2000), amended by the Office of the Governor, Board
of Certified Public Accountants, LR 43:1899 (October 2017).
§305. Duties of the Secretary

A. The duties of the secretary include, but are not limited
to the following.
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1.-4.

5. It shall be the responsibility of the secretary that
annual listings of all certified public accountants, registrants
in inactive or retired status, and CPA firms are maintained.

6. ...

AUTHORITY NOTE: Promulgated in accordance with R.S.
37:71 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Commerce, Board of Certified Public Accountants, LR 6:2
(January 1980), amended by the Department of Economic
Development, Board of Certified Public Accountants, LR 23:1113
(September 1997), LR 26:1967 (September 2000), amended by the
Office of the Governor, Board of Certified Public Accountants, LR
43:1899 (October 2017).

§309. Meetings

A. Any public meeting may be called by the chair or by
joint call of at least two of its members, to be held at the
principal office of the board, or at such other place as may
be fixed by the board. Regularly scheduled board meetings
are usually held quarterly.

B. Meetings of the board shall be conducted in
accordance with Robert's Rules of Order insofar as such
rules are compatible with the laws of the state governing the
board or its own resolutions as to its conduct. The chair or
presiding officer shall be entitled to vote on every issue for
which a vote is called.

AUTHORITY NOTE: Promulgated in accordance with R.S.
3771 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Commerce, Board of Certified Public Accountants, LR 6:2
(January 1980), amended LR 9:207 (April 1983), LR 12:88
(February 1986), amended by the Department of Economic
Development, Board of Certified Public Accountants, LR 17:1067
(November 1991), LR 23:1113 (September 1997), LR 26:1967
(September 2000), amended by the Office of the Governor, Board
of Certified Public Accountants, LR 43:1899 (October 2017).

§311. Monthly Compensation

A. The officers of the board shall receive compensation
of $250 per month and other members shall receive $200 per
month. This compensation shall be for time expended by

such members in conducting and/or monitoring
examinations, attending board meetings and hearings,
issuing of certificates and firm permits, conducting

investigations, and discharging other duties and powers of
the board.

B. ...

AUTHORITY NOTE: Promulgated in accordance with R.S.
3771 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Commerce, Board of Certified Public Accountants, LR 6:6
(January 1980), amended by the Department of Economic
Development, Board of Certified Public Accountants, LR 23:1119
(September 1997), LR 26:1968 (September 2000), amended by the
Office of the Governor, Board of Certified Public Accountants, LR
43:1899 (October 2017).

§319. Assessment of Application, Annual and Other
Fees

A. Certification, firm permit application, renewal, and
other fees shall be assessed by the board in amounts not to
exceed the following.
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Application Fees
Original certification application $250
Reciprocal certification application $120
Retired status application $50
Reinstatement of certificate application $500
Firm permit application $250
Annual Fees
Renewal of certificate $120
Registration CPA inactive status $60
Registration CPA retired status $50
Renewal of firm permit $100
Plus per owner over 10 $25
not to exceed $2,500
Notice of substantial equivalency $100
Other Fees (in amounts not to exceed)
Temporary (provisional) licenses $100
Replacement of a CPA certificate $50*
Transfer of grades transfer fee $50
Written verifications $50
Pre-Exam Evaluation $100
Delinquent and other fees are cited in the Act.

B.-B.3.

C. Returned Check. A fee not to exceed the allowable
amount under R.S. 9:2782 will be assessed against each
person who pays any obligation to the board with a returned
check. Failure to pay the assessed fee within the notified
period of time shall cause the application to be returned.

AUTHORITY NOTE: Promulgated in accordance with R.S.
37:71 et seq.

HISTORICAL NOTE: Adopted by the Department of
Commerce, Board of Certified Public Accountants, January 1974,
promulgated LR 6:8 (January 1980), amended LR 9:209 (April
1983), LR 11:758 (August 1985), LR 13:13 (January 1987), LR
15:619 (August 1989), amended by the Department of Economic
Development, Board of Certified Public Accountants, LR 17:1070
(November 1991), LR 23:1124 (September 1997), LR 26:1968
(September 2000), amended by the Office of the Governor, Board
of Certified Public Accountants, LR 28:1013 (May 2002), LR
31:1330 (June 2005), LR 43:1899 (October 2017).

Chapter 5. Qualifications; Education and
Examination
§501. Definition

Accredited University or College—a university or college
accredited by any one of the six regional accreditation
associations (the Southern Association of Colleges and
Schools; Middle States Commission on Higher Education;
New England Association of Schools and Colleges; North
Central Association of Colleges and Secondary Schools;
Northwest Association on Colleges and Universities; and
Western Association of Schools and Colleges).

AUTHORITY NOTE: Promulgated in accordance with R.S.
3771 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Board of Certified Public Accountants,
LR 23:1119 (September 1997), amended LR 26:1969 (September
2000), Office of the Governor, Board of Certified Public
Accountants, LR 43:1900 (October 2017).

§503. Educational Requirements

A. To be eligible for examination by and under auspices
of the board, an applicant shall possess a baccalaureate or
higher degree, duly conferred by an accredited university or
college recognized and approved by the board. The applicant
shall present evidence which shall consist of one or more
official transcripts certifying that the applicant has attained
the foregoing degree and educational hours, and said
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transcripts shall evidence award of credit for satisfactory
completion of the following courses and credit hours,
according to whether such courses and credits are taken as
an undergraduate course and semester hour or a graduate
course and semester hour.

Graduate
Semester Hours

Undergraduate
Semester Hours

Accounting Courses

Intermediate 6 3
Cost 3 3
Income tax 3 3
Auditing 3 3
Accounting Electives: 9 9

3 semester hours from one of the following:

Advanced Financial Accounting,

Not-for-profit Accounting/Auditing,

Theory

6 semester hours in accounting above the basic and beyond the
elementary level

Total Accounting Courses 24 21
Undergraduate Graduate
Semester Hours Semester Hours

Business Courses (other than

Accounting Courses) 24 24
Including at least 3 semester
hours in Commercial Law

Total Business Courses 24 24

1. The board will accept for business course credit
semester hours earned in courses offered through the
institution's College of Business and reported on official
transcripts in the following areas:

a.-k.

. CPA examination review courses if the
curriculum is developed and taught by a faculty member
under contract at the accredited college or university which
is offering the course for credit.

2. ..

3. Up to six semester hours for internship and
independent study may be applied to the education
requirement, but may not be used to meet the accounting or
business courses requirement.

4. ..

5. Remedial courses may be applied to the education
requirement, but may not be used to satisfy the accounting or
business courses requirement.

6. Credit hours for repeated courses for which credit
has been previously earned may not be applied to the
education requirement.

B. In the event that the applicant's degree does not reflect
the credit hours in the courses prescribed by §503.A, the
board may, on good cause shown by the applicant, allow the
substitution of other courses that, in the board's judgment,
are substantially equivalent to any of such prescribed
courses or to the credit hours prescribed therein.
Documentation of good cause for any such requested
substitution shall be submitted by the applicant to the board
upon affidavit sworn to and subscribed by the applicant and
an officer of the university, college or other educational
institution where the course to be substituted was taken.
Such affidavit shall set forth a course description of the
course sought to be substituted and a comparison of the
content of such course to that of the course for which
substitution is requested.



C. If the applicant's degree does not reflect the credit
hours in the courses prescribed by §503.A, an applicant may
become eligible for examination by and under the auspices
of the board by having otherwise taken and completed the
courses required by this rule and received credit for
satisfactory completion thereof awarded by an accredited
university, college, vocational or extension school
recognized and approved by the board.

D. With respect to courses required for the degree, other
than those specified by §503.A, the board does recognize
credit received for courses granted on the basis of advanced
placement examinations (such as CLEP, ACT or similar
examinations). Except for correspondence or online courses
at an accredited university approved by the board, the
accounting and business course credits specifically listed in
§503.A shall have been awarded pursuant to satisfactory
completion of a course requiring personal attendance at
classes in such course.

E. To be eligible for licensure by and under auspices of
the board, an applicant shall have received credit for not less
than 150 hours of postsecondary, graduate, or postgraduate
education at and by an accredited college or university
recognized and approved by the board.

AUTHORITY NOTE: Promulgated in accordance with R.S.
3771 et seq.

HISTORICAL NOTE: Adopted by the Department of
Commerce, Board of Certified Public Accountants, January 1974,
promulgated LR 6:6 (January 1980), amended LR 11:757 (August
1985), LR 13:13 (January 1987), amended by the Department of
Economic Development, Board of Certified Public Accountants,
LR 15:616 (August 1989), LR 17:1072 (November 1991), LR
23:1120 (September 1997), LR 26:1969 (September 2000),
amended by the Office of the Governor, Board of Certified Public
Accountants, LR 43:1900 (October 2017).

§505. Examination

A. The examination shall test the knowledge and skills
required for performance as a newly licensed certified public
accountant. The examination shall include the subject areas
of accounting and auditing and related knowledge and skills
as the board may require. The examination shall consist of:

1. the uniform certified public accountant examination
developed and scored by the American Institute of Certified
Public Accountants; or

2. if applicable, the International uniform CPA
qualification examination (IQEX) developed and scored by
the American Institute of Certified Public Accountants.

B. General Procedures and Qualifications

1. Application. Examination candidates shall file
complete application forms as provided in Chapter 7. A
complete application is one that is properly filled out,
accompanied by payment of the required fees and, if an
initial application, accompanied by all required supporting
documents and official transcripts. First time or transfer of
grades candidates who have not taken their accounting
courses in Louisiana must include a copy of the course
description(s) of all accounting courses not clearly identified
by titles listed in §503.A.

a. Applications shall be due as specified by the
board in the application form or instructions. The board or
its designee will forward notification of eligibility for the
examination to the National Association of State Boards of
Accountancy (NASBA) National Candidate Database.
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b. Time and place of examination. Eligible
candidates shall be notified of the time and place of the
examination or shall be sent a notice to independently
contact a test center provider identified by the board to
schedule examination at a board-approved test site.
Scheduling reexaminations must be made in accordance with
Paragraph F.1 below. The board may set authorization
periods in which eligible candidates may schedule
examination or reexaminations.

c. A candidate's failure to schedule in an
authorization period shall result in forfeiture of examination
fees.

2.-2.a.i.

3. Fee Refund. A candidate who fails to appear for the
examination, or fails to schedule or reschedule an
examination in the period required, shall forfeit examination
fees subject to board policy. Rescheduling of appointments
may be available depending on the amount of notice that is
provided. A service charge may be assessed on all refunds of
examination fees.

C.-D2. ...
E. Determining and Reporting Examination Grades

1. ..

2. A candidate shall be required to pass all test
sections of the examination as one component of qualifying
for a license. Upon receipt of advisory grades from the
examination provider, the board will review and may adopt
the examination grades and will report the official results to
the candidate. The candidate must attain the uniform passing
grade established through a psychometrically acceptable
standard-setting procedure and approved by the board.

F. Retake and Granting of Credit Requirements

1. A candidate may take the required test sections
individually and in any order. Credit for any test section(s)
passed shall be valid for a rolling qualifying period as
measured from the actual date the candidate took that test
section, without having to attain a minimum score on any
failed test section(s) and without regard to whether the
candidate has taken other test sections. The qualifying period
shall be determined by the board and shall be comprised of
no less than 18 months.

a. Candidates must pass all test sections of the
examination within a single rolling qualifying period, which
begins on the date that any test section(s) passed is taken.

b. Candidates shall not retake a failed test section(s)
in the same testing “window.” A testing window is equal to a
calendar quarter (Jan-Mar, Apr-Jun, Jul-Sep, Oct-Dec).
Candidates will be able to test no less than two months out
of each testing window.

c. In the event all test sections of the examination
are not passed within a given rolling qualifying period,
credit for any test section(s) passed outside that qualifying
period will expire and that test section(s) must be retaken.

2. A candidate shall retain credit for any and all test
sections of the examination passed as a candidate of another
state if such credit would have been given under the then
applicable requirements of this state.

3. The board may in particular cases extend the term
of credit validity notwithstanding the requirements of
Paragraphs 1 and 2, upon a showing that the credit was lost
by reason of circumstances beyond the candidate's control.
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4. A candidate shall be deemed to have passed the
examination once the candidate holds at the same time valid
credit for passing each of the test sections of the
examination. For purposes of this Section, credit for passing
a test section of the examination is valid from the actual date
of the testing event for that test section, regardless of the
date the candidate actually receives notice of the passing
grade.

5. Transfer of Credits. Credits shall be accepted from
other states when a candidate for transfer of credits has met
all the requirements of Louisiana candidates except that he
sat for the examination as a candidate for another state.

a. Applicant must have completed the education
requirements of §503 prior to sitting for the examination. An
exception to this rule will be allowed for a bona fide resident
of another state who took the exam in his state of residency
which did not have a baccalaureate degree requirement, or
prior to August 1, 2016, did not have a 150-hour
requirement. Such applicants may complete their education
requirements after sitting for the exam.

b. Applicant shall submit a completed initial
application with an official transcript from an accredited
college or university and a statement from an officer of the
state board from which he is transferring as to dates of
passing the examination and grades made.

c. In addition to meeting the requirements for a
transfer of credits, the applicant shall be required to pay a
transfer fee at the time he requests the transfer.

G. Cheating

1. ..

2. For purposes of this rule, the following actions or
attempted activities, among others, may be considered
cheating or misconduct:

a.-e.

f. violation of the security measures or candidate
conduct standards at test sites, or the nondisclosure
prohibitions of the examination, or aiding or abetting another
in doing so, or otherwise participating in the collection of
test items for use, redistribution or sale;

g. retaking or attempting to retake a test section by
an individual holding valid passing grades or a certificate, or
by a candidate who has unexpired credit for having already
passed the same test section, unless the individual has been
directed to retake a test section pursuant to board order or
unless the individual has been expressly authorized by the
board to participate in a “secret shopper” program.

3.-5. ...

6. The board or its designee shall notify the NASBA
National Candidate Database, the AICPA, and/or the test site
provider of the circumstances, so that the candidate may be
more closely monitored in future examinations, if applicable.

G.7.-H.

AUTHORITY NOTE: Promulgated in accordance with R.S.
37:71 et seq.

HISTORICAL NOTE: Adopted by the Department of
Commerce, Board of Certified Public Accountants, January 1974,
promulgated LR 6:6 (January 1980), amended LR 9:208 (April
1983), LR 12:88 (February 1986), amended by the Department of
Economic Development, Board of Certified Public Accountants,
LR 17:1068 (November 1991), LR 23:1119 (September 1997), LR
26:1970 (September 2000), amended by the Office of the Governor,
Board of Certified Public Accountants, LR 29:1475 (August 2003),
LR 32:2248 (December 2006), LR 43:1901 (October 2017).
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Chapter 7. Qualifications; Application for CPA
Examination
§701. Application Forms

A. Application for the uniform certified public
accountant examination shall be made on the appropriate
forms provided or approved by the board as provided in
§505.B.

AUTHORITY NOTE: Promulgated in accordance with R.S.
37:71 et seq.

HISTORICAL NOTE: Adopted by the Department of
Commerce, Board of Certified Public Accountants, January 1974,
promulgated and amended LR 6:8 (January 1980), LR 26:1971
(September 2000), amended by the Office of the Governor, Board
of Certified Public Accountants, LR 29:1478 (August 2003), LR
43:1902 (October 2017).

§703. Examination Application

A.-B. ..

C. Candidates or applicants who have completed
educational requirements at institutions outside the U.S.
must have their credentials evaluated by the Foreign
Academic Credentials Service or NASBA’s International
Evaluation Services.

D. ..

AUTHORITY NOTE: Promulgated in accordance with R.S.
3771 et seq.

HISTORICAL NOTE: Adopted by the Department of
Commerce, Board of Certified Public Accountants, January 1974,
promulgated and amended LR 6:8 (January 1980), amended by the
Department of Economic Development, Board of Certified Public
Accountants, LR 23:1122 (September 1997), LR 26:1971
(September 2000), amended by the Office of the Governor, Board
of Certified Public Accountants, LR 29:1478 (August 2003), LR
43:1902 (October 2017).

Chapter 9. Qualifications for Initial Certificate
§901. Eligibility for an Initial Certificate

A. To be eligible for initial certification, an applicant
shall present proof, documented in a form satisfactory to the
board, that he has attained age 18, met the education
requirements of §503.E, and obtained such professional
experience as is prescribed by §903.

B. To be eligible for reinstatement of a certificate which
has expired by virtue of nonrenewal, or which was registered
in inactive or retired status because an exemption from CPE
had been granted, the applicant must satisfy the requirements
of §1105.D.

C. ..

D. In satisfaction of the education requirements, the
applicant must submit official transcripts for college credits
earned after initial application for the CPA examination and
any supporting documents evidencing proof of additional
credits as required by the board. Any courses taken outside
of Louisiana must include a copy of the course description(s)
not clearly identified by the course title, or as requested by
the board.

AUTHORITY NOTE: Promulgated in accordance with R.S.
37:71 et seq.

HISTORICAL NOTE: Adopted by the Department of
Commerce, Board of Certified Public Accountants, January 1974,
promulgated LR 4:223 (June 1978), amended LR 6:7 (January
1980), LR 9:208 (April 1983), amended by the Department of
Economic Development, Board of Certified Public Accountants,
LR 17:1069 (November 1991), LR 26:1972 (September 2000),
amended by the Office of the Governor, Board of Certified Public
Accountants, LR 43:1902 (October 2017).



§903. Qualifying Experience

A. The experience required to be demonstrated for
issuance of an initial certificate pursuant to R.S. 37:75.G
shall meet the requirements of this rule.

1. Experience may consist of providing any type of
services or advice using accounting, attest, management
advisory, financial advisory, tax, or consulting skills.

2. The applicant shall have their experience verified to
the board by a certificate holder or one from another state.
Acceptable experience shall include employment in
government, industry, academia, or public practice. The
board shall look at such factors as the complexity and
diversity of the work.

a. Complexity and diversity of experience includes:

i. employment as a teacher of subjects primarily

in the accounting discipline for an accredited college or
university as defined in §501:

(a). the applicant shall have taught courses for

academic credit in at least three different areas of accounting

above the introductory or elementary level. Examples of

these areas are intermediate accounting, advanced
accounting,  governmental  accounting,  international
accounting, accounting theory, cost or managerial
accounting, income taxes, auditing, and accounting
information systems;

(b). the applicant shall have taught an

accumulated course load of 24 semester hours or its
equivalent for a period of no less than one year in the four
years immediately preceding the date of application.

A3.-B. ...

C. One year of experience may also include U.S. military
service that consists of completion of a program of
occupational training, holding an occupational specialty, or
performing a specialty that is substantially equivalent to, or
exceeds, all of the licensing requirements of R.S. 37:75 and
the rules of the board. U.S. military specialty training,
performance, and active practice that is substantially
equivalent to §903.A and B is also acceptable as qualifying
experience for applicants who may have satisfied the
remainder of the licensing requirements outside of military
service. Experience submitted under this provision must be
verifiable. Recognition of military experience is subject to
the following limitations.

1. Discipline by the military, or by any state or
jurisdiction, for an act that would constitute grounds for
refusal, suspension, or revocation of a license in this state, at
the time the act was committed, provides a basis for the
denial of the issuance of a certificate.

2. The provisions of this subsection shall not apply to
any applicant receiving a dishonorable discharge.

AUTHORITY NOTE: Promulgated in accordance with R.S.
3771 et seq.

HISTORICAL NOTE: Adopted by the Department of
Commerce, Board of Certified Public Accountants, January 1974,
promulgated LR 4:223 (June 1978), amended LR 6:7 (January
1980), LR 9:208 (April 1983), amended by the Department of
Economic Development, Board of Certified Public Accountants,
LR 15:617 (August 1989), LR 23:1122 (September 1997), LR
26:1972 (September 2000), amended by the Office of the Governor,
Board of Certified Public Accountants, LR 43:1903 (October
2017).
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Chapter 11.  Issuance and Renewal of Certificate;
Reinstatement
§1101. Certificate

A. When an applicant has met all the requirements for
certification, the board shall issue to him a certificate that he
is a certified public accountant in the state of Louisiana. All
such certificates shall be valid only when signed by the chair
and secretary of the board.

B. ...

C. R.S. 37:75() provides for the granting of a certificate
under the Act to individuals who, except for the experience
requirement, met the requirements to become a CPA that
existed at June 17, 1999. Accordingly, R.S. 37:75(I) pertains
to individuals who, prior to June 18, 1999, the effective date
of the Act, previously held a valid certificate issued under
former law. Such individuals are included as eligible to
apply for a certificate under R.S. 37:75(1) irrespective of
whether such individuals were currently registered in good
standing as of the effective date of the Act, but provided that
any certificate or license that was not in good standing as of
June 17, 1999, was unrelated to a suspension, restriction,
revocation, or a relinquishment which resulted from a board
disciplinary action, consent order, or settlement agreement.

1. Prior to obtaining a certificate under the Act,
individuals referenced by the R.S. 37:75(I) are required to
renew and register their inactive status with the board
annually and pay the annual renewal fee.

2. The experience required to be furnished to the
board to be issued a certificate under the Act must conform
to all of the requirements of R.S. 37:75(G) and related board
rules and must be submitted with an application form
provided by the board for this purpose and with the
applicable fee.

3. RS. 37:775() is only available for an initial
certificate after June 17, 1999 under the Act. Subsequent to
any issuance of a certificate under R.S. 37:75(I), renewals
and applications for reinstatements of the certificate must
conform to the requirements of R.S. 37:76 and related board
rules.

AUTHORITY NOTE: Promulgated in accordance with R.S.
3771 et seq.

HISTORICAL NOTE: Adopted by the Department of
Commerce, Board of Certified Public Accountants, January 1974,
promulgated LR 6:8 (January 1980), amended LR 12:88 (February
1986), amended by the Department of Economic Development,
Board of Certified Public Accountants, LR 23:1124 (September
1997), LR 26:1973 (September 2000), amended by the Office of
the Governor, Board of Certified Public Accountants, LR 43:1903
(October 2017).

§1103. By Reciprocity

A.

k sk sk

B. The board shall issue a certificate to an applicant
pursuant to R.S. 37:76(C)(2) who holds a valid and in good
standing certificate, license or permit issued by a
substantially equivalent state as determined by the board or
its designee. The applicant's experience shall be substantially
equivalent to the requirements of R.S. 37:75(G) and the rules
there under.

1. ..

2. Repealed.
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C. For those applicants who do not qualify for
reciprocity under the substantial equivalency standard, the
board shall issue a certificate to a holder of a valid and in
good standing certificate, license or permit issued by another
state upon showing that:

1.-4.

5. if the applicant's initial certificate, license, or permit
was issued more than four years prior to the date of
application, he/she must have fulfilled the continuing
education requirements for a full compliance period as
described in §1301.

D.-E3.

F. International Reciprocity

1. The board may designate a professional accounting
credential issued in a foreign country as substantially
equivalent to a CPA certificate.

a. The board may rely on the International
Qualifications Appraisal Board for evaluation of foreign
credential equivalency, and may presume that an applicant
with a foreign accounting credential that is covered by a
current valid mutual recognition agreement (MRA) is

substantially equivalent (subject to other qualifying
requirements as provided in the MRA).
1.b. - 4.

5. The holder of a CPA certificate issued in reliance on
a foreign accounting credential shall report any investigation
undertaken, or sanctions imposed, by a foreign credentialing
body against the CPA’s foreign credential or license, or any
discipline ordered by any other regulatory authority having
jurisdictions over the holder’s conduct in the practice of
accountancy.

6.-7. ...

8. The board shall notify the appropriate foreign
credentialing authorities of any disciplinary actions or
sanctions imposed against a CPA.

9. ...

AUTHORITY NOTE: Promulgated in accordance with R.S.
3771 et seq.

HISTORICAL NOTE: Adopted by the Department of
Commerce, Board of Certified Public Accountants, January 1974,
promulgated LR 6:7 (January 1980), amended LR 9:208 (April
1983), LR 12:88 (February 1986), amended by the Department of
Economic Development, Board of Certified Public Accountants,
LR 17:1069 (November 1991), LR 23:1121 (September 1997), LR
26:1973 (September 2000), Office of the Governor, Board of
Certified Public Accountants, LR 43:1903 (October 2017).

§1105. Certificate Application, Annual Renewals,
Inactive or Retired Registration, Reinstatement,
Practice Privileges under Substantial
Equivalency

A. Applications

1. ..

2. Applications shall contain all of the information
required by the board including but not limited to
information regarding the satisfaction and verification of the
requirements of R.S. 37:75(G) and other requirements as
required by the Act or by the board.

B. Renewals and Current
Certificates

1. Each certified public accountant shall renew his
certificate annually during the period for renewal on or
before the last day of December preceding the year for
which renewal is applicable.

Year Reinstatement—
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2. The board shall set the period of time for renewal.

3.-4.

5. Application for annual renewal of certified public
accountant certificates shall be made online via the Internet,
or on forms that may be furnished by the board, and shall be
accompanied by renewal fees fixed by the board pursuant to
§319. The renewal forms shall contain all of the items and
information requested in the appropriate space in order to be
acceptable.

6. ...

7. A delinquent renewal fee may be assessed against
those certified public accountants who have not renewed
prior to February 1.

8. In addition to the above fees, a fee may be assessed
against those certified public accountants who have received
three suspensions within the previous six years.

9. For good cause, the board may waive or suspend in
whole or in part any of the fees, due dates, and procedures
provided for in this Section.

10. Certified public accountants who have not timely
renewed their certificates are in violation of R.S. 37:83 and
therefore may be subject to the provisions of R.S. 37:81.

11. Failure to Timely Remit or Respond

a. No certificate of any certified public accountant
who has failed to timely remit full payment of any fees,
fines, penalties, expenses, or reimbursement of costs
incurred by the board, which the certified public accountant
owes the board or has been ordered to pay to the board shall
be annually renewed, or reinstated.

b. The board may refuse to renew, or to reinstate,
any certificate of any certified public accountant who has
failed to comply with §1707.D.

12. Failure to Comply with CPE requirements. A
licensee who has renewed an active CPA license but has not
satisfied the CPE report requirements as described in
§1301.A shall have their certificate status changed to “CPA
inactive” status effective February 1 of the renewal year in
which the deficiency occurred. The certificate holder will
thus be allowed to register their certificate in inactive status
annually until such time as they have satisfied the
requirements for reinstatement to active licensure.

C. Annual Registration of CPA Inactive or CPA Retired
Status

1. Each person entitled to use the designation “CPA
inactive” under R.S. 37:75(I) and “CPA inactive” or “CPA
retired” under R.S. 37:76(D)(2) shall register such status
annually during the period for renewal on or before the last
day of December preceding the year for which renewal is
applicable.

2. The board shall set the period of time for renewal.

3. Annual registration expires on the last day of each
calendar year, or on a date following December 31, if
another date is determined by the board for good cause.

4. The board may send a notice of default to the last
known address or email address of each registrant who fails
to renew.

5. Application for annual registration of “CPA
inactive” or “CPA retired” status shall be made online via the
Internet, or on forms that may be furnished by the board, and
shall be accompanied by renewal fees fixed by the board
pursuant to §319. The renewal forms shall contain all of the



items and information requested in the appropriate space in
order to be acceptable.

6. A delinquent renewal fee may be assessed against
those registrants who have not renewed prior to February 1.

7. For good cause, the board may waive or suspend in
whole or in part any of the fees, due dates, and procedures
provided for in this Section.

8. The registrant shall affirm upon each annual
registration form that he will abide by the applicable statutes
and rules of the board governing the use of the designation
“CPA inactive” or “CPA retired”.

9. The board may reinstate the “CPA inactive” or
“CPA retired” registration of any person upon the payment
of the current year registration fee plus the registration fees
for all years since the registrant was last registered.

D. Reinstatement of Certificate of Certified Public
Accountant

1. An individual whose certificate has expired by
virtue of nonrenewal, or who was registered in inactive or
retired status because an exemption from CPE had been
granted in a preceding year, shall present proof in a form
satisfactory to the board that he has:

a ...

b. completed no less than 120 hours of continuing
professional education complying with Chapter 13 during
the three-year period preceding the date of application for
reinstatement.

2. applications for reinstatement
pursuant to R.S. 37:76(F) shall:

a. be made on a form provided by the board; and

b. contain all of the information required by the
board including but not limited to information regarding the
satisfaction and verification of the experience and/or
continuing education requirements referred to in
Subparagraph D.1.b.

E. Practice Privileges under Substantial Equivalency

1. - 4.b.ii.

of certificates

5.-5.c. Repealed.
AUTHORITY NOTE: Promulgated in accordance with R.S.
3771 et seq.

HISTORICAL NOTE: Adopted by the Department of
Commerce, Board of Certified Public Accountants, January 1974,
promulgated LR 6:9 (January 1980), amended LR 9:208 (April
1983), LR 11:758 (August 1985), amended by the Department of
Economic Development, Board of Certified Public Accountants,
LR 17:1070 (November 1991), LR 23:1124 (September 1997), LR
26:1974 (September 2000), amended by the Office of the Governor,
Board of Certified Public Accountants, LR 32:2249 (December
2006), LR 33:2634 (December 2007), LR 34:2398 (November
2008), LR 43:1904 (October 2017).

§1107. Change in Address or Practice Status

A. All certified public accountants, individuals registered
in inactive or retired status, and individuals who have the
privilege to practice under substantial equivalency shall
promptly notify the board in writing within 30 days of any
change in mailing address or practice status.

AUTHORITY NOTE: Promulgated in accordance with R.S.
3771 et seq.

HISTORICAL NOTE: Adopted by the Department of
Commerce, Board of Certified Public Accountants, January 1974,
promulgated LR 6:8 (January 1980), amended by the Department
of Economic Development, Board of Certified Public Accountants,
LR 23:1125 (September 1997), LR 26:1976 (September 2000),
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amended by the Office of the Governor, Board of Certified Public

Accountants, LR 43:1905 (October 2017).

Chapter 13. Maintenance of Competency; Continuing
Professional Education (CPE)

§1301. Basic Requirements

A. Each certificate holder shall participate in a minimum
of 20 hours of continuing professional education (CPE)
annually, and at least 80 hours of continuing professional
education (CPE) within a rolling two-calendar-year period
defined as the compliance period in §1301.F.1. Prior to
January 1, 2016, each certificate holder shall participate in at
least 120 hours of continuing professional education (CPE)
every three years.

1. Accounting and Auditing Requirements. Certificate
holders who participate in one or more attest engagements
during the calendar year shall complete at least 8 hours
during the calendar year in the subject area described in
§1307.A.1 in fulfilling the above requirements. Certificate
holders participating in attest engagements include those
responsible for conducting substantial portions of the
procedures and those responsible for planning, directing, or
reporting on attest engagements. Persons who “plan, direct,
and report” generally include the in-charge accountant, the
supervisor or manager, and the firm owner who signs or
authorizes someone to sign the attest engagement report on
behalf of the firm.

2. Professional Ethics Requirements. All certificate
holders who are required to complete CPE shall complete a
course in professional ethics as required by the board, the
contents of which must have been pre-approved by the
board.

3.-5.

B. Exemption. The board may grant an exemption from
CPE in accordance with R.S. 37:76(D)(2). In order to be
granted an exemption, the certificate holder must register in
inactive or retired status and follow the provisions of
§1707.B.

C.-F2.

AUTHORITY NOTE: Promulgated in accordance with R.S.
37:71 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Commerce, Board of Certified Public Accountants, LR 6:4
(January 1980), amended LR 9:208 (April 1983), amended by the
Department of Economic Development, Board of Certified Public
Accountants, LR 15:614 (August 1989), LR 23:1116 (September
1997), LR 26:1976 (September 2000), amended by the Office of the
Governor, Board of Certified Public Accountants, LR 32:2249
(December 2006), LR 41:1664 (September 2015), LR 43:1905
(October 2017).
Chapter 15.  Firm Permits to Practice; Attest
Experience; Peer Review
§1501. CPA Firm Permits; Attest Experience;

Application, Renewal, Reinstatement; Internet
Practice

A.-AL6.

B. A firm which does not have an office or a place of
business in Louisiana that offers to perform or performs
professional services for a client whose home office is in
Louisiana may perform such services and use the title
“CPA” or “CPA firm” without a permit only if:

1. the firm satisfies the ownership qualifications
described in R.S. 37:77(C) and is subject to quality or peer
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review under a state board of accountancy approved
program or under the AICPA Peer Review Program and has
completed such a quality or peer review within the last three
years;

2. the firm performs such services only through
individual licensees with practice privileges under R.S.
37:94 or holding a license issued under R.S. 37:77; and

3. the firm can lawfully perform such services in the
state where such individual licensees have their principal
place of business;

4. if the firm does not satisfy one or more of the
requirements cited in Paragraphs 1, 2 and 3 above, the firm
must apply for a permit for a board determination as to
whether the firm is qualified to practice in Louisiana.

C. Firm Permits

1. Applications by firms for initial issuance and for
renewal of permits pursuant to R.S. 37:77 shall be made on a
form provided by the board. Applications will not be
considered filed until the applicable fee, all requested
information, and the required documentation prescribed in
these rules are received.

2. A firm registered pursuant to R.S. 37:77 shall file
with the board a written notification of any of the following
events concerning the practice of public accountancy within
this state within 30 days after its occurrence:

a. change in the firm's designated licensee;

b. formation of a new firm;

c. addition of a new partner, member, manager or
shareholder;

d. any change in the name of a firm;

e. termination of the firm;

f. the occurrence of any event or events which
would cause such firm not to be in conformity with the
provisions of the Act or any rules or regulations adopted by
the board.

3. In the event of any change in the legal form of a
firm, such new firm shall within 30 days of the change file
an application for an initial permit in accordance with board
rules and pay the fee required by the rules.

4. Samples of original letterhead must also be
included with permit and renewal applications. Names of
licensed partners, shareholders, members, managers and
employees, and names of non-licensee owners, may be
shown on a firm's stationery letterhead. However, names of
licensed partners, shareholders, members and managers shall
be separated from those of licensed employees by an
appropriate line. Licensees shall be clearly identified and the
names of non-licensee owners shall be separated from the
name of licensees by an appropriate line.

5. Any firm which falls out of compliance with the
provisions of R.S. 37:77 due to changes in firm ownership or
personnel after receiving, renewing, or reinstating a firm
permit shall notify the board in writing within 30 days of the
occurrence of changes which caused the firm to fall out of
compliance with R.S. 37:77.

a. Such notification shall include an explanation as
to how and why the firm is not in compliance and the date
upon which the firm fell out of compliance with R.S. 37:77.

b. The firm shall also provide any additional
information or documentation the board may request
concerning the firm's noncompliance with R.S. 37:77.
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6. Within 30 days of written notification to the board
that the firm is not in compliance with R.S. 37:77, the firm
shall notify the board in writing that the firm has taken
corrective action to bring the firm back into compliance.

a. Such notification shall include a description of
the corrective action taken, and the dates upon which the
corrective action was taken.

b. The firm shall also provide any additional
information or documentation the board may request
concerning the corrective actions taken to ensure the firm's
compliance with R.S. 37:77.

7. For good cause shown, the board may grant
additional time for a firm to take corrective action to bring
the firm into compliance with R.S. 37:77.

8. Any firm permit suspended or revoked for failure to
bring the firm back into compliance within the time period
described above, or within the additional time granted by the
board, may be reinstated by the board upon receipt of written
notification from the firm that the firm has taken corrective
action to bring the firm back into compliance. Such
notification shall include a description of the corrective
action taken, the dates upon which the corrective action was
taken, and any additional information or documentation the
board may request concerning the corrective actions taken.

9. The board may impose additional requirements at
its discretion, including but not limited to monetary fees, on
any firm as a condition for reinstatement of a firm permit
suspended or revoked for failure to bring the firm into
compliance with R.S. 37:77.

10. At its discretion, the board may also take action
against the CPA certificate or practice privilege of the firm's
designated licensee for failure to provide written notification
to the board required in this Section.

D. Firm Permit Renewals

1. Firm Permit renewals shall be made available and
filed generally in accordance with methods established for
certificate renewals, i.e., renewals are due by December 31,
delinquent if not renewed prior to February 1, and expired if
not renewed prior to March 1. The renewal forms shall
contain all of the items and information requested in the
appropriate space in order to be acceptable. Permits shall
expire on the last day of each calendar year, or such date
following December 31 if another date is determined by the
board for good cause.

2. Application for annual renewal of firm permits
shall be accompanied by renewal fees fixed by the board
pursuant to §319.

3. Delinquent fees for firm permit renewals may be
assessed by the board if not renewed prior to February 1.

4. For good cause, the board may waive or suspend in
whole or in part any of the fees, due dates, and procedures
provided for in this Section.

E. Reinstatement of Firm Permits

1. To reinstate a firm permit which has been expired
for a year or more due to non-renewal, the firm shall be
required to file an initial application for a firm permit and
pay the applicable application fee. The firm shall also be
required to pay applicable delinquent fees.

2. For good cause shown, the board may waive in
whole or in part the reinstatement fees provided for in this
Section.



3. In addition to reinstatement fees, an additional fee
may be assessed against those CPA firms whose firm permits
expired or were cancelled pursuant to this Section three
times within six years.

4. In addition to the above fees, an additional
reinstatement fee may be assessed against those CPA firms
which continued to practice as a CPA firm after the
expiration or cancellation of the firm permit pursuant to this
Section. Such fee shall be determined by the length of the
period of time the firm has practiced without a permit times
the annual renewal fee including additional for delinquency
each year.

5. No firm permit shall be renewed or reinstated by
the board if the firm applying for renewal or reinstatement
has failed to remit full payment of any fees, fines, penalties,
expenses, or reimbursement of costs incurred by the board,
which the firm owes the board or has been ordered to pay to
the board.

F. Internet Practice. A CPA firm offering or performing
services via a web site shall provide on the web site the
firm's name, address, and the states in which the CPA firm
holds a license or permit to practice.

AUTHORITY NOTE: Promulgated in accordance with R.S.
3771 et seq.

HISTORICAL NOTE: Adopted by the Department of
Commerce, Board of Certified Public Accountants, January 1974,
promulgated LR 3:308 (July 1997), amended LR 6:9 (January
1980), amended LR 9:209 (April 1983), amended by the
Department of Economic Development, Board of Certified Public
Accountants, LR 17:1070 (November 1991), LR 23:1124
(September 1997), LR 26:1980 (September 2000), amended by the
Office of the Governor, Board of Certified Public Accountants, LR
32:2249 (December 2006), LR 33:2634 (December 2007), LR
34:2399 (November 2008), LR 43:1905 (October 2017).

§1503. Peer Review and Practice Monitoring Programs

A. The board hereby requires firms that provide attest
services, excluding engagements subject to a permanent
inspection program of the Public Company Accounting
Oversight Board, to participate in an approved peer review
program enumerated in R.S. 37:77(G)(2)(a)(i), (ii), and (iii),
and comply with the applicable requirements of that
program. The purpose of this requirement is to improve the
quality of financial reporting and to assure that the public
can rely on the fairness of presentation of financial
information on which CPA firms issue reports.

1.-3c. ...

4. Peer review reports shall be made available to the
board after a review’s acceptance date by the administering
entity or its peer review committee. “Acceptance” shall be as
described in the AICPA peer review standards and its
interpretations. Timely completion of peer reviews and
submission of, or making available reports, in the manner
and periods required under this Section, are conditions of
holding a valid permit.

a. For reviews commencing on or after January 1,
2009 and administered by the Society of Louisiana CPAs,
peer review reports shall be made available or submitted to
the board by the administering entity by making them
available on a secure website or other secure means. Such
reports must be made available within 45 days of the
acceptance date.

b. For reviews administered by another board
approved administering entity or sponsoring organization,
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such as, a state society of CPAs, National Peer Review
Committee, or state board of accountancy program with
standards substantially equivalent to the AICPA's standards,
peer review reports shall be submitted to the board by the
firm directly or made available or submitted to the board by
the sponsoring organization or administering entity by
making them available on a secure website or other secure
means. Such reports must be submitted or made available
within 45 days of the acceptance date.

5. The reviewed firm must retain any or all of the
documents related to the peer review in accordance with
AICPA peer review standards. Upon request of the board,
the reviewed firm shall timely submit such documentation to
the board.

6. The objective of this reporting rule is primarily to
reinforce the board’s efforts to ensure that only appropriately
qualified CPA firms are engaged in the offering and
rendering of attest services subject to peer review.

7. For good cause shown, the board may grant or
renew permits for a reasonable period of time pending the
completion of a peer review or the submission of a report
thereon.

B.-E4f. ...

AUTHORITY NOTE: Promulgated in accordance with R.S.
3771 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Board of Certified Public Accountants,
LR 17:1071 (November 1991), amended LR 23:1125 (September
1997), LR 26:1981 (September 2000), LR 35:236 (February 2009),
LR 43:1907 (October 2017).

Chapter 17.  Rules of Professional Conduct
§1700. General

A. Preamble

1.-3.

4. In the interpretation and enforcement of these rules,
the board may consider relevant interpretations, rulings, and
opinions issued by the boards of other jurisdictions, the
Securities and Exchange Commission, recognized
professional standard setting organizations, and appropriate
committees of professional organizations, but will not be
bound thereby.

5. All licensees and certificate holders shall comply
with the AICPA Code of Professional Conduct revised
effective December 15, 2014, incorporated herein by
reference in this rule. The AICPA Code of Professional
Conduct may be found at the AICPA website,
www.aicpa.org. The board’s rules of professional conduct
shall prevail if a conflict exists between it and the AICPA
Code of Professional Conduct.

B. Definition. The following term has meaning which is
specific to §1700-1703.

Professional Services—services arising out of or related
to the specialized knowledge or skills associated with
certified public accountants.

AUTHORITY NOTE: Promulgated in accordance with R.S.
3771 et seq.

HISTORICAL NOTE:Promulgated by the Department of
Commerce, Board of Certified Public Accountants, LR 6:2
(January 1980), amended by the Department of Economic
Development, Board of Certified Public Accountants, LR 23:1113
(September 1997), LR 26:1982 (September 2000), amended by the
Office of the Governor, Board of Certified Public Accountants, LR
32:2249 (December 2006), LR 43:1907 (October 2017).
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§1701. Independence, Integrity

Repealed.

AUTHORITY NOTE: Promulgated in accordance with R.S.
3771 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Commerce, Board of Certified Public Accountants, LR 6:2
(January 1980), amended by the Department of Economic
Development, Board of Certified Public Accountants, LR 23:1114
(September 1997), LR 26:1983 (September 2000), repromulgated
LR 26:2240 (October 2000), amended by the Office of the
Governor, Board of Certified Public Accountants, LR 32:2250
(December 2006), repealed LR 43:1908 (October 2017).

§1705. Responsibilities to Clients

Repealed.

AUTHORITY NOTE: Promulgated in accordance with R.S.
3771 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Commerce, Board of Certified Public Accountants, LR 6:3
(January 1980), amended LR 11:757 (August 1985), amended by
the Department of Economic Development, Board of Certified
Public Accountants, LR 17:1067 (November 1991), LR 23:1115
(September 1997), LR 26:1984 (September 2000), amended by the
Office of the Governor, Board of Certified Public Accountants, LR
32:2252 (December 2006), repealed LR 43:1908 (October 2017).
§1707. Other Responsibilities and Practices

A. Acting through Others

1. A CPA or CPA firm shall not permit others to carry
out on his behalf or on the firm's behalf, either with or
without compensation, acts which, if carried out by the CPA
or CPA firm, would place him or the CPA firm in violation
of the rules of professional conduct, professional standards,
or any provisions of the Act.

2. Acting through an affiliated entity (an entity that is
related to or affiliated by ownership to the CPA firm and/or
its owners) that has a similar name. On and after January 1,
2008, a CPA firm shall not affiliate with an entity that has a
similar name unless:

a. the affiliated entity is owned in accordance with
§1707.A.2.e., or has been issued a firm permit by the board
pursuant to §1707.A.2.e.ii; or

b. the CPA firm has entered into a written
agreement with the board pursuant to §1707.A.2.e.ii;

c. a CPA firm seeking issuance, renewal, or
reinstatement of a firm permit, to be effective on and after
January 1, 2008 shall, as a condition thereof, satisfy the
requirements of this Paragraph, §1707.A.2;

d. affiliated entities for purpose of this rule refers to
entities which offer to clients or the public professional
services or products related to the skills associated with
CPAs. Conversely, entities that offer services or products
that do not relate to matters of accounting and financial
reporting, tax, finance, investment advice or financial
planning, management, or consultation are excluded;

e. depending on the ownership structure, an
affiliated entity may be required to obtain a firm permit in
order to use a similar name which indicates that the CPA or
CPA firm is providing services through the affiliated entity.
A similar name is one that contains one or more names, or
initials of the names, or reference to that/those names that
are included in a CPA firm applying for or currently holding
a firm permit, or one tending to indicate that such firm is a
CPA firm:
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i. affiliated entities wholly owned either by the
owners of the CPA firm, on the same basis as the CPA firm
is owned, or directly by the CPA firm may use a similar
name and would not be required to obtain a firm permit;

ii. affiliated entities that are majority-owned (not
wholly owned) by the owners of the CPA firm or by the CPA
firm, or that are wholly owned but in different percentages
are required to obtain a firm permit if the affiliated entity
uses a similar name. If the affiliated entity does not qualify
for a firm permit under R.S. 37:77, the CPA firm (i.e., one
that does hold a firm permit) must enter into a written
agreement with and acceptable to the board that sets forth
that the CPA firm is responsible to the board for the actions
of the affiliated entity and its owners;

iii. if the CPA firm and/or its owners (whether
individually CPA licensed or not) own 50 percent or less of
the other affiliated entity, a similar name may not be used for
the affiliated entity;

f.  under R.S. 37:77(C), a majority of the ownership
of a CPA firm (in terms of financial interests and voting
rights of all partners, officers, shareholder, members, or
managers) must belong to holders of valid licenses. Thus
an unlicensed “holding company” cannot own a majority or
100 percent of a CPA firm. Therefore, such a "holding
company" would have to apply for a CPA firm permit and
qualify as such. The holding company and the CPA firm
must both be registered as firms with the board even though
the holding company will not directly offer services to
clients. If the holding company does not otherwise meet the
requirements to be licensed (e.g., the requirements that a
majority ownership interest is held by licensees; the owners
must be active in the firm or affiliates; and, the name must
not be misleading) then such a firm structure would not be
permissible.

B. Use of the
Designation
1. Certificate only holders under prior law. Prior to
applying for and obtaining a certificate under R.S. 37:75.1,
individuals who annually register in inactive status may use
the “CPA inactive” designation in connection with an
employment position held in industry, government or
academia, or in personal correspondence.

a. Any such individual who offers to perform or
performs, for the public, professional services of any type
involving the use of accounting, management advisory,
financial advisory, tax, or consulting skills shall not use the
designation CPA or “CPA inactive” in connection therewith
or in any other manner or in connection with any
employment.

2. Certificate Holders Subject to CPE Exemption

a. Individuals granted an exception to continuing
education requirements under R.S. 37:76(D)(2) shall not
perform or offer to perform for the public one or more kinds
of services involving the wuse of accounting, attest,
management advisory, financial advisory, tax, or consulting
skills and must place the word “inactive” or “retired”, as
applicable based on the individual’s registered status,
adjacent to their CPA title on any business card, letterhead,
or any other document or device.

“CPA Inactive” or “CPA Retired”



b. Any individual referenced in R.S. 37:76(D)(2)
who after being granted an exemption under that Section
offers to perform or performs for the public professional
services of any type involving the use of accounting,
management advisory, financial advisory, tax, or consulting
skills shall not use the designation “CPA inactive” or “CPA-
retired” in connection therewith or in any other manner or in
connection with any employment.

c. A “CPA-retired” may perform uncompensated
volunteer services as long as the individual does not sign any
documents related to such services as a CPA.

C. Firm Name

1. The name under which a licensee practices public
accounting must indicate clearly whether he is an individual
practicing in his own name or a named member of a firm. If
the name includes the designation “and Company” or “and
Associates" or "Group" or abbreviations thereof, there must
be at least two licensees involved in the practice, who may
be either partners, shareholders, members or employees of
the firm. However, names of one or more past partners,
shareholders, or members may be included in the firm name
of a successor firm.

2. A partner, member or shareholder surviving the
death or withdrawal of all other partners, members or
shareholders may continue to practice under the partnership
or corporate name for up to two years after becoming a sole
practitioner, sole member or sole shareholder.

3. A CPA firm name is misleading within the meaning
of R.S. 37:83(G) if, among other things:

a. the CPA firm name implies the existence of a
corporation when the firm is not a corporation; or

b. the CPA firm name includes the name of a person
who is not a CPA.

4. A firm name not consisting of the names of one or
more present or former partners, members, or shareholders
may not be used by a CPA firm unless such name has been
approved by the board as not being false or misleading.

D. Communications. A holder of a certificate or firm
permit, or an individual in inactive or retired status shall,
when requested, respond to communications from the board
in the manner requested by the board within 30 days of the
mailing of such communications by certified mail, or by
such other delivery methods available to the board.

E. Applicability. All of the rules of professional conduct
shall apply to and be observed by Louisiana licensees and
CPAs licensed in other states who may be granted rights
under the substantial equivalency provisions of R.S. 37:94.
Notwithstanding anything herein to the contrary, they shall
also apply to and be observed by individuals registered in
inactive or retired status, where applicable.

F.  Cooperation with Board Inquiry or Investigation. A
licensee or CPA inactive or CPA retired status registrant shall
fully cooperate with the board in connection with any
inquiry or investigation made by the board. Full cooperation
includes, but is not limited to, fully responding in a timely
manner to all inquiries of the board or representatives of the
board and claiming board correspondence from the U.S.
Postal Service and from other delivery services used by the
board.

AUTHORITY NOTE: Promulgated in accordance with R.S.
3771 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Commerce, Board of Certified Public Accountants, LR 3:308 (July
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1977), amended 4:358 (October 1978), LR 6:3 (January 1980), LR
9:207 (April 1983), amended by the Department of Economic
Development, Board of Certified Public Accountants, LR 17:1068
(November 1991), LR 23:1115 (September 1997), LR 26:1985
(September 2000), amended by the Office of the Governor, Board of
Certified Public Accountants, LR 32:2252 (December 2006), LR
43:1908 (October 2017).

Chapter 19. Investigations; Hearings; Suspension,
Revocations or Restrictions;
Reinstatements

§1903. Investigating Officer

A. All charges shall be referred to the members of the
board or other persons designated as investigating officers,
who are appointed by the board chair. The investigating
officer is the person who determines preliminary “probable
cause” on behalf of the board, as referred to in R.S.
37:81(A).

AUTHORITY NOTE: Promulgated in accordance with R.S.
3771 et seq.

HISTORICAL NOTE: Adopted by the Department of
Commerce, Board of Certified Public Accountants, January 1974,
promulgated LR 6:9 (January 1980), amended LR 12:88 (February
1986), amended by the Department of Economic Development,
Board of Certified Public Accountants, LR 23:1126 (September
1997), LR 26:1987 (September 2000), Office of the Governor,
Board of Certified Public Accountants, LR 43:1909 (October
2017).

§1909. Hearing

A.-B.

C. Hearings shall be conducted in closed session, and
shall be conducted by and under the control of the board
chair, or a presiding officer appointed by the board chair.

D. In any investigation or pending adjudication
proceeding, no party shall serve on any other party more
than 25 interrogatories. Each sub-part of an interrogatory
shall count as an additional interrogatory. The board chair or
presiding officer may, in his discretion, allow more than
25 interrogatories upon receipt of a written motion setting
forth the proposed additional interrogatories and the reasons
establishing good cause for their use.

E.-F

G. In any case of adjudication noticed and docketed for
hearing, counsel for respondent and complaint counsel may
agree, or the board chair or presiding officer may require,
that a prehearing conference be held among such counsel, or
together with the board’s independent counsel, if any, for the
purpose of simplifying the issues for hearing and promoting
stipulations as to facts and proposed evidentiary offerings
which will not be disputed at hearing.

H. Motions for continuance of hearing, for dismissal of
proceeding, and all other prehearing motions shall be filed
not later than 10 days prior to the date of the hearing. Any
response or opposition to any prehearing motion shall be
filed within 5 days of the filing of such prehearing motion.
For good cause shown, the board chair or presiding officer
may waive or modify these requirements. Each prehearing
motion shall be accompanied by a memorandum which shall
set forth a concise statement of the grounds upon which the
relief sought is based and the legal authority therefor.

L-J.

K. Any prehearing motion, other than a mutually agreed
upon request for continuance as referred to in §1909.1, shall
be referred for decision to the board chair or presiding
officer for ruling. The board chair or presiding officer, in his
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discretion, may refer any prehearing motion to the entire
board for disposition.

L. Prehearing motions shall be ruled upon on the basis of
the written information provided, without oral arguments.
However, if the board chair or presiding officer refers the
prehearing motion to the entire board for disposition, he may
grant an opportunity for oral argument before the entire
board, upon written request of respondent or of complaint
counsel and on demonstration that there are good grounds
therefor.

M. The order of proceedings at a hearing shall be as
follows, but may be changed at the discretion of the board
chair or presiding officer:

M.1.-N.

O. The board chair or presiding officer, board members,
the respondent and his attorney, and complaint counsel or
person presenting the case for the investigating officer, shall
have the right to question or examine or cross-examine any
witnesses.

P.  All evidence presented at a hearing will be considered
by the board unless the board chair or presiding officer
determines that it is irrelevant, immaterial or unduly
repetitious. Evidence may be received provisionally, subject
to a later ruling by the board chair or presiding officer. The
board chair or presiding officer may in his discretion consult
with the entire board in executive session or with
independent board counsel in making determinations on
evidence.

Q. The final decision of the board in an adjudication
proceeding shall be in writing and shall include findings of
fact and conclusions of law, and shall be signed by the board
chair or presiding officer on behalf of and in the name of the
board. Upon issuance of a final decision, a certified copy
shall be served upon the respondent and the respondent's
counsel, if any, in the same manner of service prescribed
with respect to administrative complaints in R.S. 37:81.

R.-V. ..

AUTHORITY NOTE: Promulgated in accordance with R.S.
3771 et seq.

HISTORICAL NOTE: Adopted by the Department of
Commerce, Board of Certified Public Accountants, January 1974,
promulgated LR 6:9 (January 1980), amended by the Department
of Economic Development, Board of Certified Public Accountants,
LR 23:1126 (September 1997), LR 26:1988 (September 2000),
amended by the Office of the Governor, Board of Certified Public
Accountants, LR 33:2636 (December 2007), LR 43:1909 (October
2017).

Darla M. Saux, CPA, CGMA

Executive Director
1710#043

RULE

Office of the Governor
Board of Home Inspectors

Education, Training and Testing (LAC 46:XL.Chapters 1-7)

In accordance with the provisions of the Administrative
Procedure Act, R.S. 49:950 et seq., and through the authority
granted in R.S. 17:1475(4), the Board of Home Inspectors
has amended this Part to provide for qualifying licensees and
lead inspectors, to provide additional definitions, to address
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insurance requirements, to better facilitate education,
training and testing, to comply with the provisions of R.S.
17:1478(B) and to further clarify the duties of special
investigative entities.
Title 46
PROFESSIONAL AND OCCUPATIONAL
STANDARDS
Part XL.. Home Inspectors

Chapter 1. General Rules
§103. Domicile; Meetings; Quorum; Service of

Process; Publication

A.-B. ..

C. The board shall publish quarterly a bulletin, which
shall be the official journal of the board. This bulletin shall
contain notice of all applications filed, board agendas,
minutes of open meetings, request for declaratory relief, and
generally serve as the board's form notice to licensees and
the public. All licensees shall receive the bulletin free of
charge. Others may subscribe to the bulletin.

AUTHORITY NOTE: Promulgated in accordance with R.S.
37:1474-1475.

HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Board of Home Inspectors, LR 26:2738
(December 2000), amended by the Office of the Governor, Board
of Home Inspectors, LR 36:2857 (December 2010), LR 43:1910
(October 2017).

§109. Definitions

k sk sk

Qualifying Licensee—a licensed employee or member of a
corporation, limited liability company and other in the
business of providing home inspection services, designated
by the entity to ensure compliance with the requirements of
these rules and the home inspector licensing law.

k sk sk

AUTHORITY NOTE: Promulgated in accordance with R.S.
37:1473 and R.S. 37:1475.

HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Board of Home Inspectors, LR 26:2739
(December 2000), amended by the Office of the Governor, Board
of Home Inspectors, LR 30:1686 (August 2004), LR 36:2858
(December 2010), LR 41:919 (May 2015), LR 43:1910 (October
2017).

§113.  Qualifications for Licensure and Application
A. Applicants must have:
1.-2. ..
3. passed the required training and licensing
examinations;
4.-7.

8. applied to the Louisiana State Police for a criminal
background check, pay all costs associated therewith and
submit the results to the board.

AUTHORITY NOTE: Promulgated in accordance with R.S.
37:1475-1477 and R.S. 37:1479.

HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Board of Home Inspectors, LR 26:2740
(December 2000), amended by the Office of the Governor, Board
of Home Inspectors, LR 43:1910 (October 2017).

§115. Licensing Applications; Forms; Terms;
Renewals; Inactive Status

A.-C.

D. Any licensee who fails to timely renew his license
may thereafter obtain renewal upon filing a renewal
application and upon paying the appropriate renewal and
delinquent fees. The period for delinquent renewal of an



expired license shall be limited to the 12-month period
immediately following the expiration date of the active
license. Failure to renew an expired license during such
12-month period shall require the former licensee to pass the
board approved licensing examination, pay the appropriate
renewal and delinquent fees, file a renewal application, and
complete all continuing education requirements accruing
during the period of delinquency. Failure to renew an
expired license within the 36-month period immediately
following the expiration date of the active license shall, in
addition to the above requirements, retake and pass 90 hours
of classroom education as set forth in the board rules; obtain
10 hours of instruction and training from a certified infield
trainer, as provided for in §119.C.3, and take the standards of
practice and Code of Ethics report writing seminar offered
by the board or other board approved education provider
Any home inspection performed during an expiration period
is considered a violation and shall subject the licensee to
disciplinary action by the board.

E. A licensee may hold inactive status by maintaining
license renewals and continuing education requirements.-All
insurance requirements for inactive licensees are waived.
Licensees holding inactive status shall not perform home
inspections.

AUTHORITY NOTE: Promulgated in accordance with R.S.
37:1475-1477 and R.S. 37:1479.

HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Board of Home Inspectors, LR 26:2740
(December 2000), amended by the Office of the Governor, Board
of Home Inspectors, LR 30:1687 (August 2004), LR 36:2858
(December 2010), LR 37:2405 (August 2011), LR 41:919 (May
2015), LR 43:1910 (October 2017).

§117.  Fees; Submission of Report Fees; Timeliness of
Filings
A -AT7. ..

B. Each home inspection performed by a home inspector
under these rules shall be subject to a $5 state inspection fee
per home inspection. This fee is to be made payable to the
Louisiana state Board of Home Inspectors and is to be
remitted monthly in the following manner.

1. A reporting form, approved by the board, must be
filed by the fifteenth day of the month following the
inspection. The form shall list the inspections performed and
total fees due. The home inspector is required to file a
reporting form whether or not any inspections are performed
during a calendar month.

2. ..

3.a. Failure to timely file a monthly inspection report
and/or pay inspection report fees, shall result in a fine of $25
plus an additional $5 per inspection reported and/or
performed.

b. Three or more untimely monthly filings in a
calendar year may result in a suspension of license and/or
additional fines.

B4.-C.

AUTHORITY NOTE: Promulgated in accordance with R.S.
37:1475-1477 and R.S. 37:1479.

HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Board of Home Inspectors, LR 26:2740
(December 2000), amended by the Office of the Governor, Board
of Home Inspectors, LR 34:1926 (September 2008), LR 36:2858
(December 2010), LR 41:920 (May 2015), LR 43:1911 (October
2017).

1911

§121. Continuing Education; Instructors
Al.-A2.
B. Continuing Education Courses
1.-9.

10. Continuing education courses must be taught by
continuing education providers who meet the criteria set
forth in §121.F.1. Qualified guest lecturers may teach
courses on behalf of continuing education provider
instructors. The continuing education provider shall be
responsible for confirming the qualifications of the guest
lecturer.

B.11.-E7.

AUTHORITY NOTE: Promulgated in accordance with R.S.
37:1477 and R.S. 37:1479-1480.

HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Board of Home Inspectors, LR 26:2742
(December 2000), amended by the Office of the Governor, Board
of Home Inspectors, LR 36:2860 (December 2010), LR 37:2405
(August 2011), LR 38:2531 (October 2012), LR 40:1003 (May
2014), LR 43:314 (February 2017), LR 43:1911 (October 2017).
§127. Insurance

A.-A2.

B. Each licensee shall file with the board a certificate of
coverage showing compliance with the required terms and
conditions of insurance coverage by the inspector’s annual
license renewal date. The home inspector shall identify the
LSBHI as a certificate holder with the inspector’s insurance
company. The certificate, notice of cancellation, renewal or
suspension shall be provided to the board directly by the
insurance company.

C.-D.

E. Upon cancellation of any insurance where a gap in
coverage may occur, the licensee shall immediately inform
the board and cease performing home inspections. When
replacement coverage is obtained, evidence shall be
immediately transmitted to the board in accordance with
§127.B.

AUTHORITY NOTE: Promulgated in accordance with R.S.
37:1475,R.S. 37:1477 and R.S. 37:1485.

HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Board of Home inspectors, LR 26:2743
(December 2000), amended by the Office of the Governor, Board
of Home Inspectors, LR 30:1688 (August 2004), LR 41:921 (May
2015), LR 43:1911 (October 2017).

§129. Reciprocity

Al L

B. Prior to being granted reciprocity, the applicant shall
attend the LSBHI report writing seminar conducted by the
board or its approved representative and pass the LSBHI-
approve standards of practice and code of ethics
examination.

AUTHORITY NOTE: Promulgated in accordance with R.S.
37:1475 and R.S. 37:1484.

HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Board of Home Inspectors, LR 26:2743
(December 2000), amended by the Office of the Governor, Board
of Home Inspectors, LR 43:1911 (October 2017).

§133. Report of Address Changes

A. Every licensee shall report any change in office
address, residence address, office phone, residence phone,
and/or email address to the board, on the board approved
change-of-information form posted on the board’s website,
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within 15 days of such change. The board shall acknowledge
any change, in writing, and shall update all records
accordingly.

AUTHORITY NOTE: Promulgated in accordance with R.S.
37:1475.

HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Board of Home Inspectors, LR 26:2744
(December 2000), amended by the Office of the Governor, Board
of Home Inspectors, LR 41:921 (May 2015), LR 43:1911 (October
2017).

§135. Display of License
A.-C. ..
D. All correspondence, inspection reports and

advertisements shall identify the licensee with the term
licensed home inspector or the acronym “LHI” along with
the license number of the inspector.

E. All general advertising of home inspections by a
corporation, limited liability, or other entity shall include at a
minimum the license number of the qualifying licensee on
the advertisement.

AUTHORITY NOTE: Promulgated in accordance with R.S.
37:1475.

HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Board of Home Inspectors, LR 26:2744
(December 2000), amended by the Office of the Governor, Board
of Home Inspectors, LR 41:921 (May 2015), LR 43:1912 (October
2017).

§139. Prohibited Acts: Penalties and Costs

A. The board may suspend or revoke any license, or
censure, fine, or impose probationary or other restrictions on
any licensee for good cause shown which shall include but
not be limited to the following:

1.-9.

10. engaging in conduct or advertising or holding
oneself out as engaging in or conducting the business or
acting in the capacity of a home inspector without
possessing a valid license or while possessing a license that
is inactive, suspended, expired or revoked;

1. ..

12. Providing fraudulent documentation or information
regarding continuing education requirements.

B.-B.3. ..

C. Violators of any of the provisions of these rules or the
law may be fined by the board in an amount not to exceed
$1,000 per each separate violation.

1. All fines issued under this Chapter shall be due and
payable within 30 days of the date of the imposition of the
fine, unless the party fined submits a request, in writing, to
the board within 30 days of the imposition of the fine
requesting a defined extension of time to pay the fine or to
make periodic payments.

2. If the fine imposed is not paid in full within 30 days
as prescribed in §139.C.1 above, or as extended by the board
after timely written request, the licensee’s license shall be
automatically suspended without further action from the
board until the fine is paid in full.

D. ..

E. The board, as a probationary condition or as a
condition of a revocation or suspension of a license, may
require a licensee to pay all costs of the board proceedings,
including but not limited to those expenses related to the
services of investigators, stenographers and attorneys, and
any court costs.

F.
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AUTHORITY NOTE: Promulgated in accordance with R.S.
37:1475 and R.S. 37:1486-1487.

HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Board of Home Inspectors, LR 26:2744
(December 2000), amended by the Office of the Governor, Board
of Home Inspectors, LR 30:1688 (August 2004), LR 41:921 (May
2015), LR 43:1912 (October 2017).

Chapter 3 Standards of Practice
§303. Definitions

A. The definitions in §109 of this Part are incorporated
into this Chapter by reference. The following definitions
apply to this Chapter.

T
Deficient—a condition of a system or component that, in
the inspector’s professional opinion, may be in need of
repair.
%k ock ook
Home Inspector—any person licensed under these rules
who holds himself out to the general public and engages in
the business of performing home inspections on resale
residential buildings for compensation and who examines
any component of a building, through visual means and
through normal user controls, without the use of
mathematical sciences.
% ock sk
Lead Inspector—licensee responsible for being in
compliance with board requirements when multiple licensed
home inspectors perform on an inspection.
S
Serviceable—a state in which the system or component
is functioning as intended.
T

AUTHORITY NOTE: Promulgated in accordance with R.S.
37:1475.

HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Board of Home Inspectors, LR 26:2745
(December 2000), amended by the Office of the Governor, Board
of Home Inspectors, LR 30:1689 (August 2004), LR 36:2861
(December 2010), LR 38:2532 (October 2012), LR 41:922 (May
2015), LR 41:1487 (August 2015), LR 43:1912 (October 2017).
§305. Purpose and Scope

A.

B. Home inspectors shall:

1. provide the client with a written pre-inspection
contract, whenever possible, which shall:
a.-d.
e. state the name and license number, and contain
the signature of the licensed home inspector, lead inspector,
and/or qualifying licensee performing the inspection.

3. submit a written report to the client within five days
of the inspection which shall:

a.-c.

d. state the name, license number, and contain the
signature of all licensed home inspectors conducting the
inspection and identify the lead inspector or the qualifying
licensee performing the inspection.

C.-C4. ..

AUTHORITY NOTE: Promulgated in accordance with R.S.
37:1475.

HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Board of Home Inspectors, LR 26:2746
(December 2000), amended by the Office of the Governor, Board



of Home Inspectors, LR 30:1690 (August 2004), LR 38:2532
(October 2012), LR 43:1912 (October 2017).
§309. General Exclusions

A. Home inspectors are not required to inspect or report
on:

1.-5.

6. any component or system that was not inspected
and so stated in the home inspection report or pre-inspection
agreement.

AT.-C.6.

AUTHORITY NOTE: Promulgated in accordance with R.S.
37:1475 and R.S. 37:1478.

HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Board of Home Inspectors, LR 26:2746
(December 2000), amended by the Office of the Governor, Board
of Home Inspectors, LR 30:1690 (August 2004), LR 36:2862
(December 2010), LR 38:2532 (October 2012), LR 41:922 (May
2015), LR 43:1913 (October 2017).

§319. Electrical System

A.-C.

D. The home inspector shall report on the presence or
absence of smoke detectors.

E. The home inspector is not required to:

1.-3.

4. inspect or test

a. ..

b. central security systems, including but not
limited to heat detectors, motion detectors, control pads,
carbon monoxide detectors, smoke detectors or any
associated devices.

4.c.-5.

AUTHORITY NOTE: Promulgated in accordance with R.S.
37:1475.

HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Board of Home inspectors, LR 26:2748
(December 2000), amended by the Office of the Governor, Board
of Home Inspectors, LR 30:1691 (August 2004), LR 36:2863
(December 2010), LR 38:2533 (October 2012), LR 41:923 (May
2015), LR 43:1913 (October 2017).

Chapter 5. Code of Ethics
§501. Code of Ethics

A

B. Ethical Obligations

1.-6.

7. The LHI shall not solicit to repair, replace or
upgrade for compensation, any system or component of the
home which the inspector noted as deficient or unsafe in his
home inspection report, or any other type of service on the
home upon which he has performed a home inspection from
the time of the inspection until the date of the act of sale on
the home inspected.

8.-10.

11. The LHI shall not disclose inspection results or a
client's personal information without approval of the client
or the client’s designated representative. At his discretion,
the LHI may immediately disclose to occupants or interested
parties safety hazards observed to which they may be

exposed.
12.-13. ...
14. The LHI shall report substantial and willful

violations of this Code to the LSBHI.
AUTHORITY NOTE: Promulgated in accordance with R.S.
37:1475.
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HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Board of Home Inspectors, LR 26:2749
(December 2000), amended by the Office of the Governor, Board
of Home Inspectors, LR 30:1693 (August 2004), LR 36:2863
(December 2010), LR 37:2406 (August 2011), LR 41:924 (May
2015), LR 43:1913 (October 2017).

Chapter 7. Disciplinary Actions
§703. Complaints

A. Anyone with knowledge that a licensee or member of
the public is or has been engaged in any conduct proscribed
by the law or these rules, may file a written complaint with
the board against that person. Complaints filed by members
of the public must be filed within one year of the conduct
alleged to be prescribed by the law or these rules. This shall
not apply to complaints filed by the board.

B. An information memorandum approved by the board
containing instructions for filing a complaint shall be mailed
or emailed to anyone requesting such information from the
board and shall be made available on the board's official
website.

C.-E.

F.  The board shall not consider complaints against those
performing services that are under the jurisdiction of other
regulatory agencies or licensing boards, such as, wood
destroying insect inspections, appraisals, or services
rendered by licensed architects, engineers, or general
contractors, unless the persons rendering those services may
have violated the provisions of these rules and/or the home
inspector licensing law.

G. Based upon a review of the records of the board kept
in the ordinary course of business, the chief operating officer
of the board may initiate a complaint against a licensee
based upon the delinquency or failure of the licensee to
make timely payment of fees, fines, or assessments, upon the
failure of the licensee to timely and properly renew a license,
or upon the failure of the licensee to comply with reporting
requirements, continuing education requirements, insurance
requirements, or other requirements of the licensee. In all
such cases, the chief operating officer shall send the licensee
notification by email or certified mail specifically outlining
the delinquency or violation, including any amounts due, if
applicable. The chief operating officer may also initiate a
complaint in accordance with this Section. The licensee shall
either, pay any fees and fines due, provide proof of
compliance or, in the event a complaint is filed, respond, in
writing, within 14 days of receipt of the notice disputing the
claim or amounts due. A licensee's failure to respond within
the delays shall be prima facie proof of his noncompliance
subjecting the licensee to immediate suspension after
hearing.

AUTHORITY NOTE: Promulgated in accordance with R.S.
37:1475,R.S. 37:1483, and R.S. 37:1485-1487.

HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Board of Home Inspectors, LR 26:2750
(December 2000), amended by the Office of the Governor, Board
of Home Inspectors, LR 30:1693 (August 2004), LR 40:1004 (May
2014), LR 43:1913 (October 2017).

§707. Investigations; Special Investigating Entity;
Board Review

A.-B.

C. The SIE shall make an investigation of the charges
and responses, with the sole purpose of determining whether
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or not the allegations listed in the complaint indicate a
possible violation of these rules or the home inspector
licensing law. The SIE shall not visit or inspect the property
at issue during the investigative process, but may contact the
parties involved, and any third parties, to discuss the matter,
or to request any further information or documentation
needed to conduct the investigation. The SIE may review
photographs,  reports,  correspondence and  other
documentation submitted by any party or third party in
conducting the investigation. The SIE shall prepare and file a
report of its findings with the board within 30 days of the
completion of the investigation.

D.-D4. ..

E. The report shall state whether each specific allegation
of the complaint indicates a possible violation of these rules
or the home inspector licensing law.

F. If the report states that any or all allegations of the
complaint lack sufficient evidence to indicate a possible
violation of these rules or the licensing law, the chief
operating officer shall advise the complainant and
respondent in writing that the evidence submitted was
insufficient to support a particular allegation or all
allegations in the complaint. The chief operating officer shall
also advise the complainant and respondent that, in order for
any of the lacking allegations of the complaint to be
reviewed by the board, the complainant must make a written
request for review by the board within 15 days of mailing of
the report, must support the complaint with additional
documentation or evidence and must set forth specific
reasons why the SIE’s determination on each allegation is
incorrect.

G. If the complainant makes a written request for review
by the board, the board shall review the report and the
complainant's documentation. If the board finds that the
allegations are unsupported by the evidence, the chief
operating officer shall advise the complainant in writing that
the board has concurred with the special investigating
entity's conclusion that the complaint lacks sufficient
evidence to support a possible violation of these rules or the
home inspector licensing law.

AUTHORITY NOTE: Promulgated in accordance with R.S.
37:1475 and R.S. 37:1485.

HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Board of Home Inspectors, LR 26:2750
(December 2000), amended by the Office of the Governor, Board
of Home Inspectors, LR 30:1694 (August 2004), LR 36:2863
(December 2010), LR 40:1004 (May 2014), LR 43:1913 (October
2017).

§709. Disciplinary Hearing; Procedure

A. If the special investigating entity's report or the
board's review finds that there is sufficient evidence to
indicate a possible violation of these rules or the home
inspector licensing law, the board shall fix a time and place
for a disciplinary hearing and give notice to the licensee and
complainant. The disciplinary hearing shall be held in

accordance with the adjudication provisions of the
Administrative Procedure Act.
B.-BS5. ..

C. In all contested case hearings before the board, the
chairman of the board shall serve as presiding officer. In the
absence of the chairman, the vice chairman shall serve as
presiding officer, or a presiding officer shall be selected by
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the board. No presiding officer of a hearing shall participate
in the consideration or decision of the matter or confection
of the board’s decision, order or opinion.

D. ..

AUTHORITY NOTE: Promulgated in accordance with R.S.
37:1475 and R.S. 37:1485.

HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Board of Home Inspectors, LR 26:2751
(December 2000), amended by the Office of the Governor, Board
of Home Inspectors, LR 30:1695 (August 2004), LR 36:2863
(December 2010), LR 43:1914 (October 2017).

§713. Hearing Procedure; Decision; Notice; Effective
Date; Rehearing

A.-D.

E. A board decision or order may be reconsidered by the
board at the next board meeting on its own motion, or on
motion by a party of record, for good cause shown pursuant
to a written request filed at the board's office within 10 days
following the date of the mailing of the final board order or
decision.

AUTHORITY NOTE: Promulgated in accordance with R.S.
37:1475 and R.S. 37:1485-1487.

HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Board of Home inspectors, LR 26:2751
(December 2000), amended by the Office of the Governor, Board
of Home Inspectors, LR 30:1695 (August 2004), LR 38:2533
(October 2012), LR 41:924 (May 2015), LR 43:1914 (October
2017).

Albert J. Nicaud

Board Attorney
1710#002

RULE

Office of the Governor
Division of Administration
Racing Commission

Receiving Barn (LAC 35:111.5708)

In accordance with the provisions of the Administrative
Procedure Act, R.S. 49:950 et seq., and through the authority
granted in R.S. 4:148, the Racing Commission has adopted
LAC 35:111.5708. This Rule specifies the Racing
Commission’s authority to regulate receiving barn
parameters, use, and occupancy.

Title 35
HORSE RACING
Part III. Personnel, Registration and Licensing
Chapter 57.  Associations’ Duties and Obligations
§5708. Receiving Barn

A. The association shall provide a receiving barn, which
shall be a separate barn.

B. The stall size and number of stalls of the receiving
barn shall be approved by the commission.

C. The receiving barn shall be restricted to horses that
are entered and shipping in to run in a scheduled race, or
shipping in/out for morning work and go.

D. No full-time or temporary stabling shall be allowed
during an approved race meet and the receiving barn shall
not be used as a quarantine facility by the association, unless
otherwise approved by the commission.

AUTHORITY NOTE: Promulgated in accordance with R.S.
4:148.



HISTORICAL NOTE: Promulgated by the Office of the
Governor, Division of Administration, Racing Commission, LR
43:1914 (October 2017).

Charles A. Gardiner 111

Executive Director
1710#069

RULE

Office of the Governor
Public Defender Board

Performance Standards for Attorneys Representing
Juveniles in Life without Parole Cases
(LAC 22:XV.Chapter 21)

The Public Defender Board, a state agency within the
Office of the Governor, has adopted LAC 22:XV.Chapter 21,
as authorized by R.S. 15:148. This Rule is promulgated in
accordance with the provisions of the Administrative
Procedure Act, R.S. 49:950 et seq. The purpose of this Rule
is to establish policies and procedures to ensure that public
defenders, assistant public defenders, and assigned counsel
perform to a high standard of representation and to promote
professionalism in the representation of indigent capital
defendants.

R.S. 15:148 directs the Louisiana Public Defender Board
to adopt rules to: 1) create mandatory statewide public
defender standards and guidelines that require public
defender services to be provided in a manner that is
uniformly fair and consistent throughout the state; and
2) create separate performance standards and guidelines for
attorney performance in capital case representation, juvenile
delinquency, appellate, and any other subspecialties of
criminal defense practice as well as children in need of care
cases determined to be feasible, practicable, and appropriate
by the board. In compliance with the directives of R.S.
15:148, the Public Defender Board has adopted these
performance standards for attorneys representing indigent
capital defendants.

Title 22
CORRECTIONS, CRIMINAL JUSTICE AND LAW
ENFORCEMENT
Part XV. Public Defender Board

Performance Standards for Attorneys

Representing Juveniles in Life without

Parole Cases
§2101. Purpose

A. The standards are intended to encourage district
public defenders, assistant public defenders and appointed
counsel to perform to a high standard of representation and
to promote professionalism in the representation of juveniles
facing a possible sentence of life without parole or serving a
sentence of life without parole. For the purpose of these
standards, pursuant to Roper v. Simmons, Graham v. Florida
and Miller v. Alabama, the term juvenile includes any
individual who was under the age of 18 at the time of the
alleged offense.

B. The standards are also intended to alert defense
counsel to courses of action that may be necessary,
advisable, or appropriate, and thereby to assist attorneys in
deciding upon the particular actions to be taken in each case

Chapter 21.
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to ensure that the client receives the best representation
possible. The standards are further intended to provide a
measure by which the performance of district public
defenders, assistant public defenders and appointed counsel
may be evaluated, including guidelines for proper
documentation of files to demonstrate adherence to the
standards, and to assist in training and supervising attorneys.

C. The language of these standards is general, implying
flexibility of action that is appropriate to the situation. In
those instances where a particular action is absolutely
essential to providing quality representation, the standards
use the word “shall.” In those instances where a particular
action is usually necessary to providing quality
representation, the standards use the word “should.” Even
where the standards use the word “shall,” in certain
situations, the lawyer’s best informed professional judgment
and discretion may indicate otherwise.

D. These standards are intended to adopt and apply the
Louisiana Rules of Professional Conduct, Louisiana Public
Defender Board (LPDB) Performance Standards for
Criminal Defense Representation in Indigent Capital Cases,
LPDB Capital Defense Guidelines, LPDB Trial Court
Performance Standards for Delinquency Representation, the
Campaign for the Fair Sentencing of Youth (CFSY) Trial
Defense Guidelines for Representing a Child Client Facing a
Possible Life Sentence, the guidelines for capital defense set
out by the American Bar Association's Guidelines for the
Appointment and Performance of Defense Counsel in Death
Penalty Cases, its associated commentary and the
Supplementary Guidelines for the Mitigation Function of
Defense Teams in Death Penalty Cases. In these standards,
the ABA guidelines have been adapted and applied to meet
the specific needs and legal requirements applicable to
lawyers representing juveniles facing a possible sentence of
life without parole in Louisiana while seeking to give effect
to the intention and spirit of the ABA guidelines.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:148.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Public Defender Board, LR 43:1915 (October 2017).
§2103. Obligations of Defense Counsel

A. Since the representation of children facing a possible
sentence of life without parole in adult court is a highly
specialized area of legal practice, defense counsel should
make extraordinary efforts on behalf of his or her client to
ensure that trial proceedings “take into account how children
are different, and how those differences counsel against
irrevocably sentencing [children] to a lifetime in prison”
[Miller v. Alabama, 132 S. Ct. 2455, 2469 (2012)] and that
“[s]lentences imposed without parole eligibility [are]
reserved for the worst offenders and worst cases” [La.
C.Cr.P. art. 878.1].

B. The primary and most fundamental obligation of the
attorney representing a child facing a possible sentence of
life without parole in adult court is to provide zealous and
effective representation for his or her client at all stages of
the process. The defense attorney’s duty and responsibility is
to promote and protect the expressed interests of the child.
Attorneys also have an obligation to uphold the ethical
standards of the Louisiana rules of professional conduct, to
act in accordance with the Louisiana rules of court, and to
properly document case files to reflect adherence to these
standards.

Louisiana Register Vol. 43, No. 10 October 20, 2017



C. To ensure the preservation, protection and promotion
of the client’s rights and interests, counsel should:

1. be proficient in the applicable state, federal, and
international law substantive and procedural governing
juvenile transfer, prosecution of juveniles in adult court,
mitigation, sentencing, appeals, and state and federal post-
conviction relief;

2. acquire and maintain appropriate experience, skills
and training;

3. devote adequate time and resources to the case;

4. ensure that the defense team is appropriately staffed
in accordance with these standards (see performance
standard 2105, training and experience of defense counsel;
performance standard 2107, resources and caseloads; and
performance standard 2115, assembling the defense team);

5. engage in the preparation necessary for high quality
representation;

6. endeavor to establish and maintain a relationship of
trust and open communication with the client;

7. make accommodations where necessary due to a
client’s special circumstances, including but not limited to
age and its attendant circumstances, incompetence, mental or
physical disability/illness, language barriers, cultural
differences, and/or circumstances of incarceration.

D. Counsel assigned in any case in which the client is a
juvenile and life without parole (LWOP) is a possible
punishment should, even if the prosecutor has not transferred
the case to adult court and/or has not indicated that LWOP
will be sought, begin preparation for the case as one in
which LWOP will be sought while employing strategies to
avoid transfer and/or have the case designated as non-
LWOP. Even if the case has not been filed as an LWOP case,
if there exists a reasonable possibility to believe that the case
could be amended to an LWOP charge, counsel should be
guided by these standards. In considering whether there is
any reason to believe that the case could be amended,
counsel should have regard to the nature of the allegations,
the practice of the local prosecuting agency, statements by
law enforcement and prosecutors, media and public
sentiment and any political factors that may impact the
charging decision.

E. The attorney who provides legal services for a
juvenile owes the same duties of undivided loyalty,
confidentiality and zealous representation to the child client
as is due to an adult client. The attorney’s personal opinion
of the child’s guilt is not relevant to the defense of the case.

F. A child facing LWOP retains all decision-making
authority granted to an adult client. The client’s rights to
make important decisions is not diminished by the client’s
status as a child (see perf. standard 2113, allocation of
authority between counsel and client).

G. The attorney should communicate with the child in a
trauma-informed and developmentally and age-appropriate
manner that will be effective, considering the child’s
maturity, intellectual ability, language, educational level,
special education needs, cultural background, gender, and
physical, mental and emotional health. If appropriate, the
attorney should file a motion for funding to hire a foreign
language or sign language interpreter to be present at the
initial interview, all subsequent interviews and at all stages
of the proceedings.
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AUTHORITY NOTE: Promulgated in accordance with R.S.
15:148.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Public Defender Board, LR 43:1915 (October 2017).
§2105. Training and Experience of Defense Counsel

A. Before agreeing to defend a juvenile facing a possible
life without parole sentence in adult court, an attorney has an
obligation to make sure that he or she has sufficient time,
resources, knowledge and experience to offer zealous and
high quality legal representation.

B. Counsel should have a mastery of any substantive
criminal law and laws of juvenile and criminal procedure
that may be relevant to counsel’s representation, including
ethical obligations for juvenile representation, adolescent
development, juvenile transfer, obligations for juvenile
representation in adult court (including these standards),
mitigation, the process for sentencing juveniles facing life
without parole, appeals and state and federal post-
conviction. Counsel should also be familiar with the
prevailing customs or practices of the relevant court and the
policies and practices of the prosecuting agency.

C. Prior to representing a juvenile facing a possible life
without parole sentence, at a minimum, counsel should have
sufficient experience or training to provide high quality
representation.

1. At least one attorney must have specialized training
and relevant substantive experience representing child
clients and shall annually complete at least six hours of
training relevant to the representation of juveniles. In
particular, at least one attorney must have experience
interviewing and communicating with child clients in a
trauma-informed and developmentally and age-appropriate
manner. Additional training may include, but is not limited
to:

a. adolescent mental health diagnoses and
treatment, including the use of psychotropic medications;

b. how to read a psychological or psychiatric
evaluation and how to use these in motions, including but
not limited to, those involving issues of consent and
competency relating to Miranda warnings, searches and
waivers;

c. normal childhood development (including brain
development), developmental delays and intellectual
disability;

d. educational rights, including special educational
rights and services and how to access and interpret school
records and how to use them in motions, including but not
limited to, those related to consent and competency issues;

e. immigration issues regarding children;

f. gang involvement and activity;

g. factors leading children to delinquent behavior.

2. At least one attorney must have specialized training
and relevant substantive experience representing individuals
charged with homicide offenses in adult court, including, but
not limited to, the investigation and presentation of
sentencing mitigation. When possible, one attorney should
have experience investigating and presenting death penalty
mitigation at a capital sentencing hearing. Additional
training may include, but is not limited to:

a. identifying, documenting and interpreting
symptoms of mental and behavioral impairment, including



cognitive deficits, mental illness, developmental disability,
neurological deficits;

b. long-term consequences of deprivation, neglect
and maltreatment during developmental years;

c. social, cultural, historical, political, religious,
racial, environmental and ethnic influences on behavior;

d. effects of substance abuse;

e. the presence, severity and consequences of
exposure to trauma;

f. sensitivity to issues of sexual orientation and
gender identity;

g. identifying,
institutional mitigation.

D. If, after being assigned a case, counsel finds that the
case involves particular issues or procedures in which
counsel does not have the experience or training necessary to
provide high quality legal representation, counsel should
acquire the necessary knowledge or skills or request
resources for another attorney to provide such services.

E. In providing high quality representation, counsel
should consult with and take advantage of the skills and
experience of other members of the criminal defense
community, juvenile defenders and certified capital
defenders.

F.  Defense counsel should complete a comprehensive
training program in the defense of juvenile life without
parole cases as required by these guidelines. Counsel should,
on an ongoing basis, attend and successfully complete
specialized training programs in the defense of juveniles
facing life without parole sentences. In addition to specific
training, counsel should stay abreast of changes and
developments in the law and other matters relevant to the
defense of juveniles facing life without parole sentences.

G. As a component of acquiring and maintaining
adequate training, counsel should consult with other
attorneys to acquire knowledge and familiarity with all
facets of criminal representation, including information
about practices of judges, prosecutors, and other court
personnel. More experienced counsel should offer to mentor
less experienced attorneys.

H. If personal matters make it impossible for defense
counsel to fulfill the duty of zealous representation, he or she
has a duty to refrain from representing the client. If it later
appears that counsel is unable to offer effective
representation in the case, counsel should move to withdraw.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:148.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Public Defender Board, LR 43:1916 (October 2017).
§2107. Resources and Caseloads

A. Counsel should not accept assignment to represent a
juvenile facing life without parole unless he or she has
available sufficient resources to offer high quality legal
representation to the client in the particular matter, including
adequate funding, investigative services, mitigation services,
support staff, office space, equipment, research tools and
access to expert assistance.

B. In assessing whether counsel has sufficient resources
to accept an appointment, counsel should adhere to these
standards as well as the case load standards set out by the
Public Defender Board.

C. [If, after being assigned a case, counsel discovers that
he or she does not have available sufficient resources, then
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counsel should demand on behalf of the client all resources
necessary to provide high quality legal representation.
Counsel should seek necessary resources from all available
sources, including litigating for those resources or for
appropriate relief should the resources not be made
available. Counsel should document in the file the resources
he or she believes are needed and any attempts to obtain
those resources. Counsel should create an adequate record in
court to allow a full review of the denial of necessary
resources or the failure to provide appropriate relief. Counsel
should consider appropriate case law and ethical standards in
deciding whether to move to withdraw or take other
appropriate action.

D. Counsel should maintain compliance with all
applicable caseload and workload standards. When counsel's
workload is such that counsel is unable to provide each
client with high quality legal representation in accordance
with these performance standards, counsel should exhaust all
avenues for reasonable resolution. If the excessive workload
issue is not resolved, counsel should move to withdraw from
the case or cases in which representation of a juvenile facing
life without parole in compliance with these performance
standards cannot be provided.

E. Counsel should never give preference to retained
clients over indigent clients and should give priority to
Miller cases over other cases.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:148.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Public Defender Board, LR 43:1917 (October 2017).
§2109. Professionalism

A. Counsel has an obligation to ensure that the case file
is properly documented to demonstrate adherence to these
standards. Counsel’s file relating to a representation includes
both paper and electronic documents as well as physical
objects, electronic data and audio-visual materials. Counsel’s
file should be maintained in a fashion that will allow counsel
to provide high quality representation to the client and allow
successor counsel to clearly and accurately identify the work
performed, the tactical decisions made, the materials
obtained, the source from which materials and information
were obtained and the work product generated in the
representation. Counsel should clearly document work
performed, including analysis of file materials, in such a way
that other team members and successor counsel may take
advantage of the work performed and avoid unnecessary
duplication of effort.

B. Counsel should act with reasonable diligence and
promptness in representing the client. Counsel should be
prompt for all court appearances and appointments and, in
the submission of all motions, briefs, and other papers.
Counsel should ensure that all court filings are proofread and
edited to protect the client’s rights from being forfeited due
to error. Counsel should be present, alert and focused on the
client’s best interests during all critical stages of the
proceedings.

C. Counsel’s obligation to provide high quality
representation to the client continues until counsel formally
withdraws or an order relieving counsel becomes final.
Unless required to do so by law or the Louisiana Rules of
Professional Conduct, counsel should not withdraw from a
case until successor counsel has enrolled. Counsel who
withdraws or is relieved should take all steps necessary to
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ensure that the client’s rights and interests are adequately
protected during any transfer of responsibility in the case.
Such steps should include ensuring compliance with any
filing or other deadlines in the case and ensuring the
collection or preservation of any evidence that may cease to
be available if investigation were delayed.

D. All persons who are or have been members of the
defense team have a continuing duty to safeguard the
interests of the client and should cooperate fully with
successor counsel. This duty includes, but is not limited to:

1. maintaining the records of the case in a manner that

will inform successor counsel of all significant
developments relevant to the representation and any
litigation;

2. promptly providing the client’s files, as well as
information regarding all aspects of the representation, to
successor counsel;

3. sharing potential further areas of investigation and
litigation with successor counsel; and

4. cooperating with such professionally appropriate
legal strategies as may be chosen by successor counsel.

E. Where counsel enrolls in a case in which other
counsel have previously provided representation, counsel
should take all steps necessary to ensure the client’s rights
and interests are fully protected during any transfer or
reallocation of responsibility in the case. Counsel should
seek to interview all persons who are or have been members
of the defense team with an aim to:

1. promptly obtaining the client’s files or a copy of the
files, as well as information regarding all aspects of the
representation;

2. discovering potential further areas of investigation
and litigation; and

3. facilitating cooperation from current and former
defense team members in order to coordinate professionally
appropriate legal strategies.

F. Current and former counsel should maintain the
confidences of the client and assert all available privileges to
protect the confidentiality of work product and
communications with the client. Where disclosure of
privileged or confidential information is strictly necessary in
carrying out the representation, such disclosures should be
limited to those necessary to advance the interests of the
client and should be made in circumstances that limit the
extent of any waiver of privilege or confidentiality.

G. Where appropriate counsel may share information
with counsel for a co-defendant, and work together with
counsel for a co-defendant on investigatory, preparatory
and/or strategic matters, but counsel’s decisions should
always reflect the needs of counsel’s client with special
consideration for client confidentiality. Counsel should never
abdicate the client’s defense to a co-defendant’s counsel.
Counsel should maintain full control of all decisions
affecting the client. Counsel should consider whether it is
appropriate to enter a formal joint defense agreement with
one or more co-defendants.

H. Counsel and defense team members should provide
full and honest cooperation with successor counsel
undertaking the investigation and preparation of a claim of
ineffective assistance of counsel. In providing honest
cooperation, counsel should be alert to and avoid any
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improper influence arising from a desire to assist the client
or to protect him or herself.

I.  Where counsel is the subject of a claim of ineffective
assistance of counsel, he or she should not disclose any
confidential or privileged information without the client’s
consent unless and until a court formally determines that
privilege has been waived and then only to the extent of any
such waiver. The disclosure of confidential or privileged
information in such circumstances should be limited to those
matters necessary to respond to specific allegations by the
client concerning the lawyer’s representation of the client.
Nothing in this standard shall diminish the responsibility of
counsel to cooperate fully with the client and successor
counsel nor limit the ability of counsel to communicate
confidential or privileged information to the client or his
legal representatives within the protection of the lawyer-
client relationship.

J.  While ensuring compliance with the Louisiana Rules
of Professional Conduct in relation to extrajudicial
statements, counsel should consider the potential benefits
and harm of any publicity in deciding whether or not to
make a public statement and the content of any such
statement. When making written or oral statements in
judicial proceedings, counsel should consider the potential
benefits and harm likely to arise from the public
dissemination of those statements. In responding to adverse
publicity, counsel should consider the interests of the client
and whether a statement is required to protect the client from
the substantial undue prejudicial effect of recent publicity
not initiated by the lawyer or the lawyer's client.

K. At each stage and subject to the circumstances of each
case, counsel should be mindful of the desirability of
treating any victim or other person affected by the crime
alleged against the client with respect, dignity and
compassion. Counsel should avoid disparaging the victim
directly or indirectly unless necessary and appropriate in the
circumstances of the particular case. Counsel should
undertake victim outreach through an appropriately qualified
team member or the use of an expert in defense initiated
victim outreach.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:148.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Public Defender Board, LR 43:1917 (October 2017).
§2111. Conflicts of Interest

A. Counsel should be alert to all potential and actual
conflicts of interest that would impair counsel's ability to
represent a client. Loyalty and independent judgment are
essential elements in the lawyer’s relationship to a juvenile
client. Conflicts of interest can arise from the lawyer’s
responsibilities to another client, a former client or a third
person, or from the lawyer’s own interests. Each potential
conflict shall be evaluated with the particular facts and
circumstances of the case and the juvenile client in mind.
Where appropriate, counsel may be obligated to contact the
Office of Disciplinary Counsel to seek an advisory opinion
on any potential conflicts.

B. Conlflicts of interest experienced by one counsel are
relevant to all counsel: the existence of a conflict free lawyer
on the defense team does not ameliorate the potential harm
caused by a conflict affecting another lawyer on the team.



Counsel should have a procedure for identifying conflicts
when receiving new assignments and reviewing existing
cases for conflicts where there is a relevant change in
circumstances. At a minimum, counsel should maintain a
conflict index containing the names of current and former
clients which should be checked against the name of the
client and, where known, the name of the victim(s), the
name of any co-defendant(s) and the names of any important
witnesses.

C. Where a juvenile life without parole case involves
multiple defendants, because of the unique nature of the
sentencing hearing, a conflict will be presumed between the
defendants and separate representation will be required.

D. The attorney’s obligation is to the juvenile client. An
attorney should not permit a parent or custodian to direct the
representation. The attorney should not share information
unless disclosure of such information has been approved by
the child. With the child’s permission, the attorney should
maintain rapport with the child’s parent or guardian, but
should not allow that rapport to interfere with the attorney’s
duties to the child or the expressed interests of the child.

E. Conflicts of interest should be promptly resolved in a
manner that advances the interests of the client and complies
with the Louisiana Rules of Professional Conduct.

FE. If a conflict develops during the course of
representation, counsel has a duty to notify the client and,
where required, the court in accordance with the rules of the
court and the Louisiana Rules of Professional Conduct.
Defense counsel should fully disclose to the client at the
earliest feasible opportunity any interest in or connection
with the case or any other matter that might be relevant to
counsel's continuing representation. Such disclosure should
include communication of information reasonably sufficient
to permit the client to appreciate the significance of any
conflict or potential conflict of interest.

G. Where the client files a motion, complaint or
grievance against counsel in regard to the quality of his or
her representation, counsel should notify the district
defender or the agency responsible for the assignment of
counsel to the case.

H. Any waiver of conflict that is obtained should comply
with the requirements of the Louisiana Rules of Professional
Conduct and should be obtained through and after
consultation by the client with independent counsel who has
explained:

1. that a conflict of interest exists;

2. the consequences to his defense from continuing
with conflict-laden counsel; and

3. that he has a right to obtain other counsel.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:148.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Public Defender Board, LR 43:1918 (October 2017).
§2113. Allocation of Authority between Counsel and

Client

A. The allocation of authority between counsel and the
client shall be managed in accordance with the Louisiana
Rules of Professional Conduct, having particular regard to
rules 1.2, 1.4, 1.14 and 1.16.

B. Counsel serves as the representative of the client and
shall abide by the express wishes of the client regarding the
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objectives of the representation. However, counsel shall
provide the client with his or her professional opinions with
regard to the objectives of the representation. In counseling
the client, counsel shall refer not only to the law but to other
considerations such as moral, economic, social and political
factors that may be relevant to the client’s situation. Counsel
may enlist the assistance of others to assist in ensuring that
the client is able to make informed decisions. Counsel shall
reasonably consult with the client about the means by which
the client’s objectives are to be accomplished and may take
such action as is impliedly authorized by the representation.

C. Counsel shall explain to the client those decisions that
ultimately rest with the client and the advantages and
disadvantages inherent in these choices. Counsel shall abide
by the client’s decision, made after meaningful consultation
with counsel, as to a plea to be entered, whether to waive
jury trial, whether the client will testify and whether to
appeal. However, counsel shall not abide by such a decision
where the client is incompetent, including where the client
is, in the circumstances, incapable of making a rational
choice not substantially affected by mental disease, disorder
or defect. In such circumstances, counsel should take the
steps described in these standards relating to the
representation of persons with diminished capacity and the
raising of the client’s incompetence.

D. Counsel should explain that final decisions
concerning trial strategy, after full consultation with the
child and after investigation of the applicable facts and law,
are ultimately to be made by the attorney. The client should
be made aware that the attorney is primarily responsible for
deciding what motions to file, which witnesses to call,
whether and how to conduct cross-examination, and what
other evidence to present. Implicit in the exercise of the
attorney’s  decision-making role in this regard is
consideration of the child’s input and full disclosure by the
attorney to the client of the factors considered by the
attorney in making the decision.

E. In order to ensure that consultation with the client is
meaningful, counsel should communicate in a trauma-
informed and developmentally and age-appropriate manner
and make accommodations where necessary due to a client's
special circumstances, such as age and its attendant
circumstances, incompetence, mental or  physical
disability/illness, language barriers, cultural differences, and
circumstances of incarceration.

F. While counsel is ordinarily responsible for
determining the means by which the objectives of
representation are to be accomplished, where the client
revokes counsel’s express or implied authority to take a
particular course of action, counsel may not act as the agent
of the client without that authority. This will not prevent
counsel from taking professionally responsible steps
required by these standards but counsel must not purport to
be speaking on behalf of or otherwise acting as the agent of
the client.

G. Counsel shall not take action he or she knows is
inconsistent with the client’s objectives of the representation.
Counsel may not concede the client’s guilt of the offense
charged or a lesser included offense without first obtaining
the consent of the client.
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H. Where counsel and the client disagree as to the means
by which the objectives of the representation are to be
achieved counsel should consult with the client and seek a
mutually agreeable resolution of the dispute. Counsel should
utilize other defense team members in his or her efforts to
resolve a dispute.

I.  Where the client seeks to discharge counsel, every
reasonable effort should be made to address the client’s
grievance with counsel and avoid discharge. Counsel should
caution the client as to the possible negative consequences of
discharging or attempting to discharge counsel and the likely
result if any such attempt. Should the client persist with his
desire to discharge counsel, the district defender or
responsible agency should be immediately informed and
counsel may request a substitution of counsel by the
responsible agency. Counsel must move to withdraw when
actually discharged by the client.

J.  Any withdrawal of counsel, including a substitution
of counsel, should occur with the leave of the court. Should
the court refuse counsel leave to withdraw, then counsel
should continue to represent the defendant.

K. A juvenile client’s capacity to make adequately
considered decisions in adult court when facing a possible
sentence of life without parole may be diminished, whether
because of age and its attendant circumstances, mental
impairment or for some other reason. Where counsel
reasonably believes that the child client has diminished
capacity, he or she should:

1. as far as reasonably possible, maintain a normal
client-lawyer relationship with the client;

2. if the client is at risk of substantial harm unless
action is taken and the client cannot adequately act in his
own interests, take reasonably necessary protective action.
Such action may include: consulting with family members,
using a reconsideration period to permit clarification or
improvement of circumstances, using voluntary surrogate
decision making tools such as durable powers of attorney or
consulting with support groups, professional services, adult-
protective agencies or other individuals or entities that have
the ability to protect the client. In appropriate cases, counsel
may seek the appointment of a fiduciary, including a
guardian, curator or tutor, to protect the client’s interests;

3. in taking any protective action, be guided by such
factors as the wishes and values of the client to the extent
known, the client’s best interests and the goals of intruding
into the client’s decision-making autonomy to the least
extent feasible, maximizing client capacities and respecting
the client’s family and social connections.

L. If counsel believes that the client will now or in the
future seek to abandon some or all of the mitigation case or
waive appellate or post-conviction review, counsel should
consider consultation with additional counsel experienced
and skilled in this area.

M. The client has a right to view or be provided with
copies of documents in counsel’s file. Acknowledging the
dangers of case related materials being held in custodial
facilities, counsel should strongly advise the client against
maintaining possession of any case related material. Counsel
should provide alternatives to satisfy the client’s requests,
such as more frequent visits with team members to review
relevant documents in a confidential setting, or transferring
files to successor counsel. Upon the termination of the
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representation, the client will ordinarily be entitled to
counsel’s entire file upon request.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:148.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Public Defender Board, LR 43:1919 (October 2017).
§2115. Assembling the Defense Team

A. Counsel are to be assigned in accordance with these
standards. A minimum of two counsel shall be assigned to
each case. Where possible, lead counsel should participate in
the decision of who should be assigned as additional
counsel. Lead counsel should advocate for the assignment of
additional counsel with the skills, experience and resources
appropriate to the provision of high quality representation in
the case. Lead counsel should have regard to his or her own
strengths and weaknesses in recommending the assignment
of additional counsel in order to ensure the formation of a
defense team capable of providing high quality
representation to the client in the particular case.

B. Lead counsel bears overall responsibility for the
performance of the defense team, and should allocate, direct,
and supervise its work in accordance with these performance
standards. Subject to the foregoing, lead counsel may
delegate to other members of the defense team duties
imposed by these standards, unless the standard specifically
imposes the duty on “lead counsel.”

C. As soon as practical after assignment and at all stages
of a juvenile life without parole case, lead counsel should
assemble a defense team by:

1. requesting at least one additional counsel in
accordance with these standards;

2. selecting and making any appropriate staffing,
employment or contractual agreements with non-attorney
team members in such a way that the defense team includes:

a. at least one mitigation specialist and one fact
investigator;

b. at least one member with specialized training and
knowledge in adolescent development, including but not
limited to, developmental science and other research that
informs specific legal questions regarding capacities,
responsiveness to treatment and culpability;

c. at least one member with specialized training in
identifying, documenting and interpreting symptoms of
mental and behavioral impairment in adolescents, including
cognitive deficits, mental illness, developmental disability,
neurological  deficits; long-term  consequences  of
deprivation, neglect and maltreatment during developmental
years; social, cultural, historical, political, religious, racial,
environmental and ethnic influences on behavior; effects of
substance abuse and the presence, severity and consequences
of exposure to trauma;

d. individuals possessing the training and ability to
obtain, understand and analyze all documentary and
anecdotal information relevant to the client’s history;

e. sufficient support staff, such as secretarial,
clerical and paralegal support, to ensure that counsel is able
to manage the administrative, file management, file review,
legal research, court filing, copying, witness management,
transportation and other practical tasks necessary to provide
high quality representation; and

f. any other members needed to provide high
quality legal representation, including people necessary to:
reflect the seriousness, complexity or amount of work in a



particular case; meet legal or factual issues involving
specialist knowledge or experience; ensure that the team has
the necessary skills, experience and capacity available to
provide for the professional development of defense
personnel through training and case experience; or, for other
reasons arising in the circumstances of a particular case.

D. In selecting team members, lead counsel should have
specific regard to the overall caseload of each team member
(whether indigent, pro bono or privately funded) and should
monitor the caseloads of all team members throughout the
representation. Counsel should have regard to the benefits of
aracially and culturally diverse team.

E. Where staff assignments to a team are made by the
director of a law office or the contracting agency, rather than
lead counsel, lead counsel remains responsible for ensuring
that the staffing assignments and the defense team are in
compliance with these standards and are sufficient to permit
high quality representation.

F. The defense team refers to those persons directly
responsible for the legal representation of the client and
those persons directly responsible for the fact and mitigation
investigation. While others may assist the defense team,
including lay and expert witnesses, they are not a part of the
defense team as that term is used in this section. The
mitigation specialist retained as a part of the defense team is
not intended to serve as a testifying witness and if such a
witness is necessary, a separate expert mitigation specialist
should be retained.

G. Team members should be fully instructed on the
practices and procedures to be adopted by the team,
including the procedure for communication and decision-
making within the team and how such matters will be
recorded in the client file. Team meetings should be
conducted no less than once every two weeks and should,
wherever possible, include the in-person attendance of all
team members. Team meetings should have an agenda and a
record of the matters discussed, tasks assigned and decisions
made at the team meeting should be maintained in the client
file. All members of the team should be encouraged to
participate and contribute.

H. Counsel should demand on behalf of the client all
resources necessary to provide high quality legal
representation and to ensure that all components of the
defense team are in place. Counsel should promptly take the
steps necessary to ensure that the defense team receives the
assistance of all expert, investigative, and other ancillary
professional services reasonably necessary or appropriate to
provide high quality legal representation at every stage of
the proceedings. If such resources are denied, counsel should
make a complete record to preserve the issue for judicial
review and seek such review. It is the responsibility of
counsel to be fully aware of the potential resources available
to assist in the representation of the client and the rules and
procedures to be followed to seek and obtain such resources.

I.  While lead counsel bears ultimate responsibility for
the performance of the defense team and for decisions
affecting the client and the case, all additional counsel
should ensure that the team and its members are providing
high quality representation in accordance with these
performance standards.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:148.
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HISTORICAL NOTE: Promulgated by the Office of the
Governor, Public Defender Board, LR 43:1920 (October 2017).
§2117.  Scope of Representation

A. Counsel should represent the client in the matter
assigned from the time of assignment until relieved by the
assignment of successor counsel or by order of the court.

B. Ordinarily, counsel representing a juvenile facing a
life without parole sentence should assume responsibility for
the representation of the client in all pending criminal and
collateral proceedings involving the client where the
favorable resolution of such an action is likely to be of
significance to the juvenile life without parole case and for
which counsel is adequately qualified and experienced.
Counsel should represent the client in any new criminal
proceeding arising during the course of the representation.
Counsel should investigate and commence appellate or
collateral proceedings regarding other criminal convictions
or delinquency adjudications of the client where the
favorable resolution of such an action is likely to be of
significance to the juvenile life without parole case. Counsel
shall have the discretion to assist incarcerated clients seeking
redress of institutional grievances or responding to
institutional proceedings and should do so where the
resolution of the grievance or proceeding is likely to be of
significance in the JLWOP proceeding.

C. Where it is not appropriate for counsel to assume the
representation of the client in other proceedings due to a lack
of appropriate experience or qualifications, a lack of
sufficient resources or for other reasons, counsel should take
all reasonable steps to ensure that appropriately qualified
counsel is representing the client.

D. Counsel should maintain close communication with
and seek the cooperation of counsel representing the client in
any other proceeding to ensure that such representation does
not prejudice the client in his JLWOP proceedings and is
conducted in a manner that best serves the client’s interests
in light of the JLWOP proceedings.

E. Where counsel’s representation of a defendant is
limited in its scope, lead counsel should ensure that the
limitation is reasonable in the circumstances and obtain the
client’s informed consent to the limited scope of the
representation. In obtaining informed consent, lead counsel
should explain, in a trauma informed and age and
developmentally appropriate manner, the exact limits of the
scope of the representation, including both those purposes
for which the client will and will not be represented. Where
possible the agreement to provide representation that is
limited in its scope should be communicated in writing.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:148.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Public Defender Board, LR 43:1921 (October 2017).
§2119. Relations with Client

A. Counsel at all stages of the case should make every
appropriate effort to establish a relationship of trust and
confidence with the client, and should maintain close contact
with the client. Representation of a child facing a sentence of
life without parole in adult court should proceed in a trauma-
informed and developmentally and age-appropriate manner
with a strong emphasis on the relationship between the
defense team and the client.
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B. Counsel should make every appropriate effort to
overcome barriers to communication and trust, including
those arising from the child's special circumstances, such as
age and its attendant circumstances, trauma, incompetence,
mental or physical disability/illness, language barriers,
cultural differences, circumstances of incarceration, prior
experiences in the criminal justice system and prior
experiences of legal representation. Where barriers to
communication or trust with counsel cannot be adequately
overcome to allow for high quality representation of the
client, such further steps as are necessary should be taken. In
an appropriate case, this may include seeking the assignment
of additional counsel or other team members or the
substitution of counsel.

C. Lead counsel should ensure that the defense team as a
whole is able to establish and maintain a relationship of trust
and confidence with the client. All members of the team
should be trained on interviewing and communicating with
child clients in a trauma-informed and developmentally and
age-appropriate manner. Where a particular team member is
unable to overcome barriers to communication or trust, lead
counsel should take all reasonable steps to remedy the
problem. Where the relationship cannot be sufficiently
improved, lead counsel should strongly consider removing
or replacing the team member.

D. Understanding that a relationship of trust and
confidence with the client is essential to the provision of
effective representation, the defense team must take all
reasonable steps to ensure that both the representation
provided and the manner in which that representation is
provided operate to develop and preserve such a
relationship.

E. Understanding that regular contact and meaningful
communication are essential to the provision of effective
representation of a child facing a possible sentence of life
without parole, the defense team should take all reasonable
steps to ensure that the client is able to communicate
regularly with the defense team members in confidential
circumstances and should ensure that the client is visited by
defense team members frequently, particularly where the
client is in custody. Counsel may rely upon other members
of the defense team to provide some of the required contact
with the client but visits by other team members cannot
substitute for counsel’s own direct contact with the client.
Given lead counsel’s particular responsibilities, visits by
other counsel in the case cannot substitute for lead counsel’s
own direct contact with the client.

F. In a trial level case, a JLWOP client should be visited
by a member of the defense team no less than once every
week, though visits would be expected to be much more
frequent where there is active investigation or litigation in
the case or in the lead up to trial. In a trial level case a
JLWOP client should be visited by an attorney member of
the defense team no less than once every two weeks and by
lead counsel no less than once every month, though visits by
counsel would be expected to be much more frequent where
there is active investigation or litigation in the case or in the
lead up to, during and following trial.

G. In an appellate or post-conviction case, a JLWOP
client may be visited less frequently but regular
communication and actual visits remain critical to effective
representation.
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H. Counsel at all stages of the case need to monitor the
client’s physical, mental and emotional condition and
consider any potential legal consequences or adverse impact
upon the adequate representation of the client. Counsel
should monitor the client’s physical, emotional and mental
condition throughout the representation both personally,
through the observations of other team members and experts
and through review of relevant records. If counsel observes
changes in the client’s appearance or demeanor, counsel
should promptly conduct an investigation of any
circumstances contributing to this change and take all
reasonable steps to advance the best interests of the client.
Recognizing the potential adverse consequences for the
representation inherent in any substantial impairment of the
client’s physical, mental and emotional condition, counsel
should take all reasonable steps to improve the client’s
physical, mental and emotional condition where possible.

I.  Counsel at all stages of the case should engage in a
continuing interactive dialogue with the client concerning all
matters that might reasonably be expected to have a material
impact on the case, such as:

1. the progress of and prospects for the investigation
and what assistance the client might provide;

2. current or potential legal issues;

3. current or potential strategic and tactical decisions,
including the waiver of any rights or privileges held by the
client;

4. the development of a defense theory;

5. presentation of the defense case;

6. potential agreed-upon dispositions of the case,
including any possible disposition currently acceptable to the
prosecution;

7. litigation deadlines and the projected schedule of
case-related events; and

8. relevant aspects of the client’s relationship with
correctional, parole, or other governmental agents (e.g.,
prison medical providers or state psychiatrists).

J. Counsel shall inform the client of the status of the
case at each step and shall provide information to the client
regarding the process and procedures relevant to the case,
including any anticipated time frame.

K. In the absence of a specific agreement to the contrary,
counsel shall provide the client with a copy of each
substantive document filed or entered in the case by the
court and any party. Counsel shall warn any incarcerated
client of the dangers of keeping case related material in a
custodial environment and take steps to ensure that the client
may have reasonable access to the documents and materials
in the case without the necessity of keeping the documents
in the prison.

L. Upon disposition of the case or any significant issue
in the case, counsel shall promptly and accurately inform the
client of the disposition.

M. Counsel shall respond in a timely manner to all
correspondence from a client, unless the correspondence is
wholly unreasonable in its volume or interval.

N. Counsel should maintain an appropriate, professional
office and should maintain a system for receiving regular
collect telephone calls from incarcerated clients. Counsel
should provide incarcerated clients with directions on how to
contact the office via collect telephone calls (e.g. what days
and/or hours calls will be accepted). Counsel should



determine whether telephone communications will be
confidential and where they are not, should take all
reasonable steps to ensure that privileged, confidential or
potentially damaging conversations are not conducted during
any monitored or recorded calls.

O. Counsel should advise the client at the outset of the
representation and frequently remind the client regarding his
rights to silence and to counsel. Counsel should take special
care to ensure such crucial information is communicated in a
trauma-informed and age appropriate manner.

1. Counsel should carefully explain the significance of
remaining silent, and how to assert the rights to silence and
to counsel. Counsel should specifically advise the client to
assert his rights to silence and to counsel if approached by
any state actor seeking to question him about the charged
offense, any other offense or any other matter relevant to
guilt, penalty or a possible claim for relief. Counsel should
take all reasonable steps to assist the client in asserting these
rights, including providing a written assertion of rights for
the client to use and asserting these rights on behalf of the
client. Counsel should have regard to any special need or
vulnerability of the client likely to impact his effective
assertion of his rights. Counsel should especially consider
the client’s age, development and familiarity with the
criminal justice system in considering how to support the
client in effectively asserting his rights.

2. In particular, counsel should advise the client not to
speak with police, probation officers, or other government
agents about the offense, any related matters or any matter
that may prove relevant in a sentencing hearing without the
presence of counsel. The client should be advised not to
speak or write to any other person, including family
members, friends, or co-defendants, about any such matters.
The client should also be advised not to speak to any state or
court appointed expert without the opportunity for prior
consultation with counsel.

3. Counsel should also be conscious of the possible
interest of media organizations and individual journalists and
should advise the client not to communicate with the media,
except as a part of a considered strategy undertaken on the
advice of counsel.

P.  If counsel knows that the client will be coming into
contact with a state actor in circumstances relevant to the
representation, counsel should seek to accompany the client
to prevent any potentially harmful statements from being
made or alleged.

Q. Beginning at the outset and continuing throughout
representation, counsel should endeavor to connect the client
with all possible educational and programming opportunities
whether the client is in or out of custody. Counsel should
advise the client about the importance of good behavior
during the pendency of his criminal matter and seek to find
solutions to any impediment to the client’s good behavior.
Counsel should keep in mind that demonstrating a client’s
ability and potential to change, grow and be rehabilitated is
central to a Miller sentencing hearing.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:148.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Public Defender Board, LR 43:1921 (October 2017).
§2121. Counsel’s Initial Interviews with Client

A. Recognizing that first contact with a juvenile client
facing a possible life without parole sentence is an extremely
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important stage in the representation of the client, counsel
should take all reasonable steps to conduct a prompt initial
interview designed to protect the client’s position, preserve
the client’s rights and begin the development of a
relationship of trust and confidence.

B. Counsel should take all reasonable steps to ensure that
the client’s rights are promptly asserted, that the client does
not waive any right or entitlement by failing to timely assert
the right or make a claim, and that any exculpatory or
mitigating evidence or information that may otherwise
become unavailable is identified and preserved.

C. Counsel should ensure that a high level of contact is
maintained at the outset of the representation that is at least
sufficient to begin to develop a relationship of trust and
confidence and to meaningfully communicate information
relevant to protecting the client’s position and preserving the
client’s rights.

D. An initial interview of pre-trial clients should be
conducted within 24 hours of counsel’s assignment to the
case unless exceptional circumstances require counsel to
postpone this interview. In that event or where the client is
being represented in appellate or post-conviction
proceedings, the interview should be conducted as soon as
reasonably possible.

E. Preparing for the Initial Interview

1. Prior to conducting the initial interview of a pre-
trial client, counsel should, where possible and without
unduly delaying the initial interview:

a. be familiar with the elements of the offense(s)and
the potential punishment(s), where the charges against the
client are already known;

b. obtain copies of any relevant documents that are
available, including copies of any charging documents,
warrants and warrant applications, law enforcement and
other investigative agency reports, autopsy reports, and any
media accounts that might be available;

c. request mental health, juvenile assessment center,
detention center or education records, including any
screenings or assessments, that may help in the initial
interview with the client; and

d. consult with any predecessor counsel to become
more familiar with the case and the client.

2. In addition, where the pre-trial
incarcerated, counsel should:

a. be familiar with the legal criteria for determining
pretrial release and the procedures that will be followed in
setting those conditions;

b. be familiar with the different types of pretrial
release conditions the court may set and whether private or
public agencies are available to act as a custodian for the
client's release; and

c. be familiar with any procedures available for
reviewing the trial judge's setting of bail;

d. be familiar with the requirements of PREA and
IDEA and utilize any failure to follow these laws to advocate
for release or, in the alternative, placement in a more
appropriate facility;

e. advocate for placement in a juvenile detention
facility.

3. Prior to conducting the interview of a client at
appellate and post-conviction stages, counsel should, where
possible and without unduly delaying the initial interview:

client is
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a. be familiar with the procedural posture of the
case;

b. obtain copies of any relevant documents that are
available that provide information on the nature of the
offense and the conduct and outcome of prior stages of the
proceedings;

c. consider consulting with any predecessor counsel
to become more familiar with the case and the client.

F. Conducting the Interviews

1. Counsel should not expect to adequately
communicate all relevant information or begin to develop
the necessary relationship with the client in a single
interview but should undertake an initial series of interviews
designed to achieve these goals. Given the peculiar pressures
and issues presented in representing a juvenile client in a life
without parole case, counsel should seek to develop a
relationship of trust and confidence before questioning the
client about matters relevant to the offense or mitigation.

2. Counsel should always interview the client in an
environment that protects the attorney-client privilege.
Counsel should take reasonable efforts to compel court and
other officials to make necessary accommodations for
private discussions between counsel and client in
courthouses, lock-ups, jails, prisons, detention centers,
hospitals, forensic mental health facilities and other places
where clients confer with counsel.

3. Counsel should take all reasonable steps to ensure
at the initial interview and in all successive interviews and
proceedings that barriers to communication and trust are
overcome.

4. The scope and focus of the initial interviews will
vary according to the circumstances of the case, the
circumstances of the client and the circumstances under
which the interviews occur.

5. Information to be provided to the client during
initial interviews includes, but is not limited to:

a. the role of counsel and the scope of
representation, an explanation of the attorney-client
privilege, the importance of maintaining contact with
counsel, and instructions not to talk to anyone, including
other inmates, about the facts of the case or matters relevant
to the sentencing hearing without first consulting with the
attorney;

b. describing the other persons who are members of
the defense team, how and when counsel, or other
appropriate members of the defense team, can be contacted;
and when counsel, or other members of the defense team,
will see the client next;

c. a general overview of the procedural posture and
likely progression of the case, an explanation of the charges,
the potential penalties, and available defenses;

d. what arrangements will be made or attempted for
the satisfaction of the client’s most pressing needs; e.g.,
medical or mental health attention, education, other
conditions of confinement issues, contact with family or
employers;

e. realistic answers, where possible, to the client’s
most urgent questions;

f. an explanation of the availability, likelihood and
procedures that will be followed in setting the conditions of
pretrial release;
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g. a detailed warning of the dangers with regard to
the search of client's cell and personal belongings while in
custody and the fact that conversations with other inmates,
telephone calls, mail, and visitations may be monitored by
jail officials. The client should also be warned of the
prevalence and danger presented by jailhouse informants
making false allegations of confessions by high profile
prisoners and advised of the strategies the client can employ
to protect himself from such false allegations;

h. assess whether there may be some question about
the child’s competence to proceed or the existence of a
disability that would impact a possible defense or mitigation;

i. an understanding of the conditions of
incarceration:

i. whether the child is being held in an adult jail

or juvenile detention center;
NOTE: if the child is being held in an adult jail, counsel
should advocate that the child be placed in a juvenile detention
center.

ii. if the child is being held in an adult jail,
whether the child has any contact with adult inmates;
iii. whether the child is being provided education
in compliance with state and federal law;
iv. whether the child is receiving adequate
medical, dental and mental health care;
v. whether the child has
bedding and personal hygiene products;
vi. whether the child has been exposed to or is at
risk of physical violence, sexual assault or self-harm;
vii. whether the child has adequate access to
physical exercise and natural light.
6. Information that should be acquired as soon as
appropriate from the client includes, but may not be limited
to:

adequate clothing,

a. the client's immediate medical needs and any
prescription medications the client is currently taking, has
been prescribed or might require;

b. whether the client has any pending proceedings,
charges or outstanding warrants in or from other
jurisdictions or agencies (and the identity of any other
appointed or retained counsel);

c. the ability of the client to meet any financial
conditions of release or afford an attorneys;

d. the existence of potential sources of important
information which counsel might need to act immediately to
obtain and/or preserve.

7. Appreciating the unique pressure placed upon
juvenile defendants facing the possibility of a life without
parole sentence and the extremely sensitive nature of the
enquiries that counsel must make, counsel should exercise
great caution in seeking to explore the details of either the
alleged offense or matters of personal history until a
relationship of trust and confidence has been established that
will permit full and frank disclosure.

8. Where possible, counsel should obtain from the
client signed release forms necessary to obtain client’s
medical, psychological, education, military, prison and other
records as may be pertinent.

9. Counsel should observe and consider arranging for
documentation of any marks or wounds pertinent to the case,
and secure and document any transient physical evidence.



AUTHORITY NOTE: Promulgated in accordance with R.S.
15:148.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Public Defender Board, LR 43:1923 (October 2017).
§2123. Procedures that Subject Client to the

Jurisdiction of Criminal Court

A. Where a child’s prosecution begins in juvenile court,
counsel should be familiar with laws subjecting a child to
the exclusive jurisdiction of a court exercising criminal
jurisdiction, including the offenses subjecting the client to
such jurisdiction. Counsel should seek to discover at the
earliest opportunity whether transfer will be sought.

B. Counsel should fully explain the procedures by which
a child can be transferred to adult court and the
consequences of transfer to the child and the child’s parents.

C. Counsel should advocate for the child to remain in the
jurisdiction of juvenile court but should only do so after
assessing the strategic advantages and disadvantages and the
need to present facts and mitigating evidence to the district
attorney in an effort to persuade the district attorney to keep
the child in juvenile court.

D. Where a continued custody hearing will be held,
counsel shall not, except in extraordinary circumstances,
waive the continued custody hearing. Counsel shall fully
prepare for the continued custody hearing in accordance
with performance standard 2125, continued custody
hearings.

E. If the child has already been transferred to adult
proceedings and counsel did not represent the child in
juvenile court, counsel should obtain the juvenile court
records and files and the juvenile court attorney’s entire file.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:148.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Public Defender Board, LR 43:1925 (October 2017).
§2125. Continued Custody Hearings

A. The attorney should take steps to see that the
continued custody hearing is conducted in a timely fashion
unless there are strategic reasons for not doing so.

B. In preparing for the continued custody hearing, the
attorney should become familiar with:

1. the elements of each of the offenses alleged;

2. the law for establishing probable cause;

3. factual information that is available concerning
probable cause;

4. the subpoena process for obtaining compulsory
attendance of witnesses at continued custody hearing and the
necessary steps to be taken in order to obtain a proper
recordation of the proceedings;

5. the child’s custodial situation, including all persons
living in the home;

6. alternative living arrangements for the client where
the current custodial situation is an obstacle to release from
detention; and

7. potential conditions for release from detention and
local options to fulfill those conditions, including the criteria
for setting bail and options for the family to meet bail
requirements.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:148.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Public Defender Board, LR 43:1925 (October 2017).
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§2127. Investigation
A. Counsel’s Responsibility to Investigate

1. Counsel has an ongoing duty to conduct a high
quality, independent, exhaustive investigation of all matters
relevant to the guilt phase, sentencing phase, any possible
agreed upon disposition, any potential claim for relief and
any possible reduction of the case to a non-JLWOP
prosecution. A high quality, exhaustive investigation will be
prompt, thorough and independent.

2. Counsel should act promptly to ensure that the
client is not prejudiced by the loss or destruction of evidence
or information, whether in the form of physical evidence,
records, possible witness testimony or information from a
non-testifying witness. Counsel should take reasonable steps
to gather and preserve evidence and information at risk of
loss or destruction for later use in the case or for use by
successor counsel. These steps may include retaining an
expert to gather, preserve or examine evidence before it is
altered or destroyed or to interview witnesses who may
become unavailable. Counsel should be conscious of any
procedural limitations or time bars and ensure that the
investigation be conducted in a timely fashion to avoid any
default or waiver of the client’s rights. Similarly, counsel
should be aware of or promptly become aware of the period
for which relevant records are retained and ensure that the
investigation be conducted in a timely fashion to avoid the
destruction of relevant records.

3. The investigation relevant to the guilt phase of the
trial should be conducted regardless of any admission or
statement by the client concerning the facts of the alleged
crime, or overwhelming evidence of guilt, or any statement
by the client that evidence bearing upon guilt is not to be
collected or presented.

4. The investigation relevant to the sentencing phase
of the trial should be conducted regardless of any statement
by the client that evidence bearing upon the penalty is not to
be collected or presented. This investigation should comprise
extensive and ongoing efforts to discover all reasonably
available mitigating evidence and evidence to rebut any
aggravating evidence or argument that may be offered by the
prosecutor.

5. No area of inquiry or possible evidence in the guilt
or sentencing phase investigations should be ruled out until a
thorough investigation has been conducted. Counsel should
seek to investigate all available evidence and information
and defer strategic decisions regarding what evidence to
present until after a thorough investigation has been
conducted. Both at guilt and sentencing phases, counsel
should not halt investigation after one seemingly meritorious
defense theory has been discovered, but should continue to
investigate, both following up on evidence supporting
known defense theories and seeking to discover other
potential defense theories.

6. Where counsel enrolls in a case in which other
counsel have previously provided representation, counsel
should not rely on a prior defense team’s investigation or
theory of the case, but rather should independently and
thoroughly investigate and prepare the defense, especially
where prior counsel had a conflict of interest, or there is
reason to believe counsel’s performance was deficient.
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7. Counsel are responsible for ensuring that a high
quality, exhaustive investigation is conducted but are not
personally responsible for performing the actual
investigation. A team should be assembled containing
sufficient members possessing the appropriate skills and
resources to conduct a high quality and exhaustive
investigation.

B. Conduct of the Investigation

1. Counsel should conduct a high quality, independent
and exhaustive investigation of all available sources of
information utilizing all available tools including live
witness interviews, compulsory process, public records law,
discovery, scene visits, obtaining releases of confidential
information, pre-trial litigation, the use of experts in the
collection and analysis of particular kinds of evidence and
audio/visual ~ documentation.  Principle  sources  of
information in an investigation will include:

a. information obtained from the client;

b. information and statements obtained from
witnesses;

c. discovery obtained from the state;

d. records collected;

e. physical evidence; and

f. direct observations.

2. A high quality, independent and exhaustive
investigation will include investigation to determine the
existence of other evidence or witnesses corroborating or
contradicting a particular piece of evidence or information.

3. A high quality, independent and exhaustive
investigation will include an investigation of all sources of
possible impeachment of defense and prosecution witnesses.

4. Information and evidence obtained in the
investigation provided should be properly preserved by
memo, written statement, affidavit, or audio/video
recordings. The manner in which information is to be
obtained and recorded should be specifically approved by
lead counsel having regard to any discovery obligations
which operate or may be triggered in the case. In particular,
the decision to take signed or recorded statements from
witnesses should be made in light of the possibility of
disclosure of such statements through reciprocal discovery
obligations. Documents and physical evidence should be
obtained and preserved in a manner designed to allow for its
authentication and with regard to the chain of custody.

5. A high quality, exhaustive investigation should be
conducted in a manner that permits counsel to effectively
impeach potential witnesses, including state actors and
records custodians, with statements made during the
investigation. Unless defense counsel is prepared to forgo
impeachment of a witness by counsel's own testimony as to
what the witness stated in an interview or to seek leave to
withdraw from the case in order to present such impeaching
testimony, defense counsel should avoid interviewing a
prospective witness except in the presence of a third person.

6. A written record should be kept of all investigative
activity on a case, including all record requests and
responses and attempts to locate and interview witnesses,
whether successful or unsuccessful. The written record
should be sufficient to allow counsel to identify and prove, if
necessary, when, where and under what circumstances each
piece of information or evidence was obtained. The written
record should also be sufficient to allow counsel to identify
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and prove that the investigation disclosed an absence of
relevant information or evidence, for example, where a
record custodian denies possession of relevant records or a
witness denies knowledge of a relevant fact.

7. Counsel should conduct a high quality, exhaustive
investigation of matters relevant to the guilt and sentencing
phases, bearing in mind at all times the relevance of all
information sought and obtained to each phase of the trial.
Such an investigation shall extend beyond the particular
client and the particular offense charged and include an
investigation of:

a. other charged or uncharged bad acts that may be
alleged directly or as impeachment;

b. any co-defendant or alleged co-conspirator;

c. any alternate suspects;

d. any victim or victims;

e. relevant law enforcement
agencies; and

f. forensic and other experts involved in the case.

8. Considerations in respect of particular sources of
information will include the following:

a. interviews with the client should be conducted in
accordance with performance standard 2121. In particular,
counsel should be conscious of the need for trauma-
informed and age and developmentally appropriate
interviews, multiple interviews, a relationship of trust and
confidence with the client and for interviews on sensitive
matters to be conducted by team members with appropriate
skill and experience in conducting such interviews;

b. when interviewing witnesses, live witness
interviews are almost always to be preferred and telephone
interviews will rarely be appropriate. Barring exceptional
circumstances, counsel should seek out and interview all
potential witnesses including, but not limited to:

i. eyewitnesses or other witnesses potentially
having knowledge of events surrounding the alleged offense
itself including the involvement of co-defendants, or
alternate suspects;

ii. potential alibi witnesses;

ili. members of the client’s
extended family;

iv. neighbors, friends and acquaintances who
knew the client or his family throughout the various stages
of his life;

v. persons familiar with the communities where
the client and the client’s family live and have lived;

vi. former teachers, coaches, clergy, employers,
co-workers, social service providers, and doctors;

vii. correctional, probation or parole officers;

viii. witnesses to events other than the offense
charged that may prove relevant to any affirmative defense
or may be relied upon by the prosecution in its case in chief
or in rebuttal of the defense case; and

ix. government experts who have performed the
examinations, tests, or experiments;

c. discovery should be conducted in accordance
with performance standard 2131.F;

d. counsel should be familiar with and utilize lawful
avenues to compel the production of relevant records beyond
formal discovery or compulsory process, including, the
Louisiana Public Records Act, the Freedom of Information
Act, statutory entitlements to records such as medical

personnel and

immediate and



treatment, military service, Social Security, social services,
correctional and educational records. Counsel should also be
familiar with and utilize avenues to obtain records through
voluntary release and publicly available sources including
web based searches and social media;

e. counsel should strive to obtain records by means
least likely to alert the prosecution to investigative steps
being taken by the defense or the content of the records
being obtained;

f. where appropriate, counsel should seek releases
or court orders to obtain necessary confidential information
about the client, co-defendant(s), witness(es), alternate
suspect(s), or victim(s) that is in the possession of third
parties. Counsel should be aware of privacy laws and
procedural requirements governing disclosure of the type of
confidential information being sought;

g. unless strategic considerations dictate otherwise,
counsel should ensure that all requests, whether by
compulsory process, public records law, or other specific
statutory procedures, are made in a form that will allow
counsel to enforce the requests to the extent possible and to
seek the imposition of sanctions for non-compliance.
Counsel should seek prompt compliance with such requests
and must maintain a system for tracking requests that have
been made: following up on requests; triggering enforcement
action where requests are not complied with; documenting
where responses have been received; and, identifying which
documents have been received in response to which requests
and on what date;

h. counsel should obtain all available information
from the client’s court files. Counsel should obtain copies of
the client’s prior court file(s), and the court files of other
relevant persons. Counsel should also obtain the files from
the relevant law enforcement and prosecuting agencies to the
extent available;

i.  counsel should independently check the criminal
records for both government and defense witnesses, and
obtain a certified copy of all judgments of conviction for
government witnesses, for possible use at trial for
impeachment purposes.

9. Counsel should move promptly to ensure that all
physical evidence favorable to the client is preserved,
including seeking a protective court order to prevent
destruction or alteration of evidence. Counsel should make a
prompt request to the police or investigative agency for
access to any physical evidence or expert reports relevant to
the case. Counsel should examine and document the
condition of any such physical evidence well in advance of
trial. With the assistance of appropriate experts, counsel
should reexamine all of the government’s material forensic
evidence, and conduct appropriate analyses of all other
available forensic evidence. Counsel should investigate not
only the accuracy of the results of any forensic testing but
also the legitimacy of the methods used to conduct the
testing and the qualifications of those responsible for the
testing.

10. Counsel should take full advantage of the direct
observation of relevant documents, objects, places and
events by defense team members, experts and others.

11. Counsel should attempt to view the scenes of the
alleged offense and other relevant events as soon as possible
after counsel is assigned. The visit to any relevant scene
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should include visiting under circumstances as similar as
possible to those existing at the time of the alleged incident
(e.g., weather, time of day, and lighting conditions). Counsel
should extensively, precisely and accurately document the
condition of any relevant scene using the most appropriate
and effective means, including, audio-visual recordings,
diagrams, charts, measurements and descriptive memoranda.
The condition of the scenes should always be documented in
a manner that will permit counsel to identify and prove the
condition of the scenes without personally becoming a
witness. Where appropriate, counsel should obtain
independently prepared documentation of the condition of
the scenes, such as, maps, charts, property records,
contemporaneous audio-visual recordings conducted by
media, security cameras or law enforcement.

12. Counsel should exercise the defendant’s right to
inspect, copy, examine, test scientifically, photograph, or
otherwise reproduce books, papers, documents, photographs,
tangible objects, buildings, places, or copies or portions
thereof, which are within the possession, custody, or control
of the state.

13. Counsel for a client with one or more co-defendants
should attend hearings of co-defendants, even if the issue at
stake does not seem directly relevant to the client. Counsel
should be particularly interested in discovering the strength
of the prosecution’s case against the co-defendant and the
similarities and differences between a co-defendant’s
defense and the client’s.

14. Counsel should also attend potentially relevant
hearings involving state or defense witnesses.

C. Duty of Counsel to Conduct Sentencing Phase
Investigation

1. Counsel should lead the defense team in a
structured and supervised mitigation investigation where
counsel is coordinating and, to the extent possible,
integrating the strategy for sentencing with the guilt phase
strategy. In doing so, counsel must ensure the defense team
is adequately supported by a mitigation expert in accordance
with performance standard 2115, Assembling the Defense
Team.

2. Despite the integration of the two phases of the
trial, counsel should be alert to the different significance of
items of evidence in the two phases and direct the
investigation of the evidence for the sentencing phase
accordingly. Where evidence is relevant to both phases,
counsel should not limit the investigation to guilt phase
issues, but should further develop the mitigating evidence
into a compelling case for the sentencing phase. All
information obtained in the guilt phase investigation should
be assessed for its significance to sentencing and where
possible the guilt phase theory should reflect this
assessment. Counsel should actively consider the benefits of
presenting evidence admissible in the guilt phase that is also
relevant in mitigation of punishment and conduct the
investigation and development of evidence accordingly.

3. Counsel should direct the investigation of
mitigating information as early as possible in the case.
Mitigation investigation may affect many aspects of the case
including the investigation of guilt phase defenses, charging
decisions and related advocacy, motion practice, decisions
about needs for expert evaluations, client relations and
communication and plea negotiations.
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4. Counsel has an ongoing duty to conduct a high
quality, independent and exhaustive investigation of every
aspect of the client’s character, history, record and any
circumstances of the offense, or other factors, which may
provide a basis for a sentence less than life without parole.

5. Counsel should investigate all available sources of
information and use all appropriate avenues to obtain all
potentially relevant information pertaining to the client, his
siblings and parents, and other family members extending
back at least three generations, including but not limited to:

a. medical history consisting of complete prenatal,
pediatric and adult health information (including
hospitalizations, mental and physical illness or injury, pre-
natal and birth trauma, malnutrition, developmental delays,
and neurological damage);

b. exposure to harmful substances in utero and in
the environment;

c. substance abuse and treatment history;

d. mental health history;

e. history of maltreatment and neglect;

f. trauma history (including exposure to criminal
violence, exposure to war, the loss of a loved one, or a
natural disaster;

g. experiences of racism or other social or ethnic
bias;

h. cultural or religious influences);

i. educational history (including achievement,
performance, behavior, activities, special educational needs
including cognitive limitations and learning disabilities, and
opportunity or lack thereof);

j- social services, welfare, and family court history
(including failures of government or social intervention,
such as failure to intervene or provide necessary services,
placement in poor quality foster care or juvenile detention
facilities), employment and training history (including skills
and performance, and barriers to employability);

k. immigration experience;  multi-generational
family history, genetic disorders and vulnerabilities, as well
as multi-generational patterns of behavior;

I.  prior adult and juvenile criminal and correctional
experience;

m. religious, gender, sexual orientation,
racial, cultural and community influences;

n. socio-economic, historical, and political factors.

6. Counsel should not refrain from fully investigating
potentially double-edged mitigation and such an
investigation should include the full context of the
mitigating evidence so as to reduce any potentially negative
impact of such evidence at trial or to ensure that the
mitigating effect of the evidence outweighs any negatives
that may arise from the introduction of the evidence.
Counsel should adopt such strategies as are necessary to
reduce any potentially negative impact of such evidence,
including effective Voir dire, motions in limine, limiting
instructions and the presentation of other evidence designed
to maximize the mitigating effect of the evidence and reduce
its negative potential.

7. While the client and the client’s immediate family
can be very important sources of information, they are far
from the only potentially significant and powerful sources of
information for mitigation evidence, and counsel should not
limit the investigation to the client and his or her family.

ethnic,
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Further, when evaluating information from the client and the
client’s family, counsel should consider any impediments
each may have to self-reporting or self-reflection.

8. Counsel should exhaustively investigate evidence
of any potential aggravating circumstances and other adverse
evidence that may be used by the state at sentencing to
determine how the evidence may be rebutted or mitigated.

a. Counsel should interview all known state
witnesses for the sentencing phase, including any expert
witnesses.

b. Counsel’s investigation of any prior conviction(s)
or delinquency adjudications which may be alleged against
the client should include an investigation of any legal basis
for overturning the conviction or adjudication, including by
appellate, state post-conviction or federal habeas corpus
proceedings. Where such a basis exists, counsel should
commence or cause to be commenced litigation directed to
overturning the conviction. Representation in such
proceedings should be determined in accordance with
performance standard 2117, scope of representation.

c. Counsel should investigate the facts of any
alleged prior bad acts, including any alleged prior
convictions or uncharged misconduct or bad acts, the state
may seek to introduce in either the guilt or sentencing phases
to determine how the evidence may be excluded, rebutted or
mitigated.

d. Counsel should actively consider the evidence
that the state may be permitted to present in rebuttal of the
defense case at sentencing and investigate the evidence to
determine how the evidence may be excluded, rebutted or
mitigated.

9. Counsel should exhaustively investigate grounds
for arguing that the state should be precluded from seeking a
life without parole sentence in the case because the client is
not the worst offender or the crime is not the worst offense.
Grounds might include, for example, age, intellectual
disability, mental illness, cognitive impairment, felony
murder, guilt as a principal not directly responsible for the
death or any other basis for asserting that the client is not the
worst offender. When the client is charged with second
degree murder, counsel should argue that the state is
precluded from seeking a life without parole sentence in the
case because the crime is, by definition, not the worst
offense.

10. Counsel should direct team members to conduct in-
person, face-to-face, one-on-one interviews with the client,
the client’s family, and other witnesses who are familiar with
the client’s life, history, or family history or who would
support a sentence less than life without parole. Counsel
should not fail to seek to interview any of the client’s
immediate family members. Multiple interviews will be
necessary to establish trust, elicit sensitive information and
conduct a thorough and reliable life-history investigation.
Team members should endeavor to establish the rapport with
the client and witnesses that will be necessary to provide the
client with a defense in accordance with constitutional
guarantees relevant to a Miller sentencing proceeding.

11. Counsel should direct team members to gather
documentation to support the testimony of expert and lay
witnesses, including, but not limited to, school, medical,
employment, criminal and juvenile incarceration, and social
service records, in order to provide medical, psychological,



sociological, cultural or other insights into the client’s
mental and/or emotional state, intellectual capacity, and life
history that may explain or diminish the client’s culpability
for his conduct, demonstrate the absence of aggressive
patterns in the client’s behavior, exemplify the client’s
immaturity due to age, explain his inability to appreciate
risks and consequences, demonstrate his susceptibility to
peer or familial pressure, show the client’s capacity for
empathy, depict the client’s remorse, illustrate the client’s
desire to function in the world, give a favorable opinion as to
the client’s capacity for rehabilitation or adaptation to prison,
explain possible treatment programs, rebut or explain
evidence presented by the prosecutor, or otherwise support a
sentence less than life without parole. Records should be
reviewed as they are received by the team so that any gaps in
the evidence can be discovered and filled, further areas of
investigation can be uncovered and pursued, and the defense
theory can properly incorporate all available documentary
evidence.

12. Counsel should direct team members to provide
counsel with documentary evidence of the investigation
through the use of such methods as memoranda,
genealogies, social history reports, chronologies and reports
on relevant subjects including, but not limited to, cultural,
socioeconomic, environmental, racial, and religious issues in
the client’s life. The manner in which information is
provided to counsel is determined on a case by case basis, in

consultation with counsel, considering jurisdictional
practices, discovery rules and policies.
13. Counsel should ensure that the investigation

develops available evidence to humanize the client in the
eyes of the judge or jury, educate the jury and the court on
adolescent development and the biological limitations of the
adolescent mind, particularly a child’s inability to appreciate
risks and consequences, demonstrate the child’s diminished
culpability, reflect a child’s wunique capacity for
rehabilitation, inherent dignity and value as a human being,
demonstrate the client’s positives and provide a basis for
demonstrating these matters through factually valid
narratives and exhibits, rather than merely adjectives. The
investigation shall focus more broadly than identifying the
causes of any offending conduct.

14. Counsel should endeavor, with the help of a
mitigation expert, to create opportunities for the client to
learn, grow and change during the pendency of his criminal
case. A client’s custodial status should not preclude counsel
from seeking out such opportunities. Counsel should ensure
that the client is receiving a free and appropriate education
and any and all other supports and services that he is entitled
to under state and federal law (including those provided in
prior IEP’s) and advocate to remedy any violation these
laws.

15. After thorough investigation counsel should begin
selecting and preparing witnesses who will testify, who may
include but are not limited to:

a. lay witnesses, or witnesses who are familiar with
the client or his family, including but not limited to:
i. the client’s family and those familiar with the
client;
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ii. the client’s friends, teachers, classmates, co-
workers, and employers, as well as others who are familiar
with the client’s early and current development and
functioning, medical history, environmental history, mental
health history, educational history, employment and training
history and religious, racial, and cultural experiences and
influences upon the client or the client’s family;

iii. social service and treatment providers to the
client and the client’s family members, including doctors,
nurses, other medical staff, social workers, and housing or
welfare officials;

iv. witnesses familiar with the client’s prior
juvenile and criminal justice and correctional experiences;

v. former and current neighbors of the client and
the client’s family, community members, and others familiar
with the neighborhoods in which the client lived, including
the type of housing, the economic status of the community,
the availability of employment and the prevalence of
violence;

vi. former or current correctional officers or
employees or others who may be able to testify as to the
good conduct, education and growth of the client while in
custody;

b. expert witnesses, or witnesses with specialized
training or experience in a particular subject matter. Such
experts include, but are not limited to:

i. medical doctors, psychiatrists, psychologists,
toxicologists, pharmacologists, speech language
pathologists, social workers and persons with specialized
knowledge of adolescent development, medical conditions,
mental illnesses and impairments; neurological impairment
(brain damage); substance abuse, physical, emotional and
sexual maltreatment, trauma and the effects of such factors
on the client’s development and functioning;

ii. anthropologists, sociologists and persons with
expertise in a particular race, culture, ethnicity, religion;

iii. persons with specialized knowledge of specific
communities or expertise in the effect of environments and
neighborhoods upon their inhabitants;

iv. persons with specialized knowledge about
gangs and gang culture;

v. persons with specialized knowledge and
expertise in adolescent development; and

vi. persons with specialized knowledge of
institutional life, either generally or within a specific
institution, including prison security and adaptation experts.

16. Counsel should direct team members to aid in
preparing and gathering demonstrative evidence, such as
photographs, videotapes and physical objects (e.g., trophies,
artwork, military medals), and documents that humanize the
client or portray him positively, such as certificates of earned
awards, favorable press accounts and letters of praise or
reference.

D. Securing the Assistance of Experts

1. Counsel should secure the assistance of experts
where appropriate for:

a. an adequate
development;

understanding of adolescent

Louisiana Register Vol. 43, No. 10 October 20, 2017



b. an adequate understanding of the prosecution's
case and the preparation and presentation of the defense
including for consultation purposes on areas of specialized
knowledge or those lying outside counsel’s experience;

c. rebuttal of any portion of the prosecution's case
at the guilt or sentencing phase of the trial;

d. investigation of the client’s competence to
proceed, capacity to make a knowing and intelligent waiver
of constitutional rights, mental state at the time of the
offense, insanity, and diminished capacity; and

e. obtaining an agreed upon disposition or assisting
the client in making a decision to accept or reject a possible
agreed upon disposition.

2. An expert is retained to assist counsel in the
provision of high quality legal representation. It is counsel’s
responsibility to provide high quality legal representation
and the hiring of an expert, even a well-qualified expert, will
not be sufficient to discharge this responsibility. Counsel has
a responsibility to support and supervise the work of an
expert to ensure that it is adequate and appropriate to the
circumstances of the case.

3. When selecting an expert, counsel should consult
with other attorneys, mitigation specialists, investigators and
experts regarding the strengths and weaknesses of available
experts. Counsel should interview experts and examine their
credentials and experience before hiring them, including
investigating the existence of any significant impeachment
that may be offered against the expert and reviewing
transcripts of the expert’s prior testimony. If counsel
discovers that a retained expert is unqualified or his opinions
and testimony will be detrimental to the client, counsel
should replace the expert and where appropriate, seek other
expert advice.

4.  When retaining an expert, counsel should provide
clear information regarding the rate of payment,
reimbursement of expenses, the method of billing, the timing
of payment, any cap on professional fees or expenses and
any other conditions of the agreement to retain. Counsel
should ensure that the expert is familiar with the rules of
confidentiality applicable in the circumstances and where
appropriate, have the expert sign a confidentiality
agreement. Counsel should monitor the hours of work
performed and costs incurred by an expert to ensure that the
expert does not exceed any pre-approved cap and in order to
certify that the expert’s use of time and expenses was
appropriate in the circumstances.

5. Defense counsel should normally not rely on one
expert to testify on a range of subjects, particularly where
the witness lacks sufficient expertise in one or more of the
areas to be canvassed. Counsel should determine whether an
expert is to be used as a consulting expert or may testify in
the case and should make appropriate distinctions in
communications with the expert and disclosure of the
identity and any report of the expert to the state. Counsel
should also consider whether a teaching expert is more
appropriate for the case to educate the fact-finder or
sentencing body. An example of the use of a teaching expert
might be to educate the jury or the court on adolescent
development. Counsel should use separate experts in the
same field for consultation and possible testimony where the
circumstances of the case make this necessary or
appropriate.
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6. Counsel should not simply rely on the opinions of
an expert, but should seek to become sufficiently educated in
the field to make a reasoned determination as to whether the
hired expert is qualified, whether his or her opinion is
defensible, whether another expert should be hired, and
ultimately whether the area of investigation should be
further pursued or abandoned.

7. Experts assisting in investigation and other
preparation of the defense should be independent of the
court, the state and any co-defendants. Expert work product
should be maintained as confidential to the extent allowed
by law. Counsel and support staff should use all available
sources of information to obtain all necessary information
for experts. Counsel should provide an expert with all
relevant and necessary information, records, materials,
access to witnesses and access to the client within sufficient
time to allow the expert to complete a thorough assessment
of the material provided, conduct any further investigation,
formulate an opinion, communicate the opinion to counsel
and be prepared for any testimony. Ordinarily, counsel
should not retain an expert until a thorough investigation has
been undertaken.

8. Counsel should not seek or rely upon an expert
opinion in the absence of an adequate factual investigation
of the matters that may inform or support an expert opinion.
While an expert may be consulted for guidance even where
relatively little factual investigation has been completed,
counsel may not rely upon an expert opinion in limiting the
scope of investigation, making final decisions about the
defense theory or determining the matters to be presented to
any court in the absence of a factual investigation
sufficiently thorough to ensure that the expert’s opinion is
fully informed and well supported. Ultimately, it is the
responsibility of counsel, not the expert, to ensure that all
relevant material is gathered and submitted to the expert for
review.

9. Counsel should ensure that any expert who may
testify is not exposed to privileged or confidential
information beyond that which counsel is prepared to have
disclosed by the witness during his or her testimony.

E. Development of a Strategic Plan for the Case

1. During investigation and trial preparation, counsel
should develop and continually reassess a strategic plan for
the case. This should include the possible defense theories
for guilt phase, sentencing phase, agreed upon disposition,
litigation of the case and, where appropriate, litigation of the
case on appeal and post-conviction review.

2. The defense theory at trial should be an integrated
defense theory that will be reinforced by its presentation at
both the guilt and sentencing phases and should minimize
any inconsistencies between the theories presented at each
stage and humanize the client as much as possible.

3. A strategy for the case should be developed from
the outset of counsel’s involvement in the case and
continually updated as the investigation, preparation and
litigation of the case proceed. Counsel should not make a
final decision on the defense theory to be pursued at trial or
foreclose inquiry into any available defense theory until a
high quality, exhaustive, independent investigation has been
conducted and the available strategic choices fully
considered.



4. However, a defense theory for trial should be
selected in sufficient time to allow counsel to advance that
theory during all phases of the trial, including jury selection,
witness  preparation, motions, opening  statement,
presentation of evidence, closing argument and jury
instructions. Similarly, the defense theory for the post-
verdict, appellate and post-conviction stages of the
proceedings should be selected in sufficient time to allow
counsel to advance that theory in the substantive filings and
hearings in the case.

5. In arriving at a defense theory counsel should
weigh the positive aspects of the defense theory and also any
negative effect the theory may have, including opening the
door to otherwise inadmissible evidence or waiving
potentially viable claims or defenses.

6. From the outset of counsel’s involvement in the
case, a strategic planning document or documents should be
produced in writing and maintained in the client’s file. The
strategic planning document should lay out a comprehensive
strategy for both guilt and sentencing phases — detailing the
needed fact investigation as well as the plan for collecting
and creating mitigating evidence. The plan for both guilt and
mitigation investigation should include a timeline for the
completion of investigatory tasks. The strategic planning
document should be amended as the investigation,
preparation and litigation of the case proceed to accurately
reflect the current theory or theories. The strategic planning
document should be made available to all members of the
defense team to assist in coordinating work on the case.
However, it should remain privileged and not be shared with
non-team members or any team member or expert who may
testify.

7. The current strategic planning document and any
prior drafts of the document should be maintained in the
client’s file.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:148.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Public Defender Board, LR 43:1925 (October 2017).
§2129. Agreed-Upon Dispositions

A. Duty of Counsel to Seek an Agreed-Upon Disposition

1. Counsel at every stage of the case have an
obligation to take all steps that may be appropriate in the
exercise of professional judgment in accordance with these
standards to achieve an agreed-upon disposition.

2. After interviewing the client and developing a
thorough knowledge of the law and facts of the case, counsel
at every stage of the case should explore with the client the
possibility and desirability of reaching an agreed-upon
disposition of the charges rather than proceeding to a trial or
continuing with proceedings seeking judicial or executive
review. In doing so counsel should fully explain the rights
that would be waived by a decision to enter a plea or waive
further review, the possible collateral consequences, and the
legal, factual and contextual considerations that bear upon
that decision. Counsel should advise the client with complete
candor concerning all aspects of the case, including a candid
opinion as to the probable outcome. Counsel should make it
clear to the client, with special attention to the age and
abilities of the client, that the ultimate decision to enter a
plea of guilty or waive further review has to be made by the
client.
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3. Counsel should keep the client fully informed of
any discussions or negotiations for an agreed upon
disposition and promptly convey to the client, in an age and
developmentally appropriate manner, any offers made by the
prosecution for an agreed upon disposition. Counsel shall
not accept or reject any agreed-upon disposition without the
client's express authorization.

4. Initial refusals by the prosecutor to negotiate should
not prevent counsel from making further efforts to negotiate.
Despite a client’s initial opposition, counsel should engage
in an ongoing effort to persuade the client to pursue an
agreed upon disposition that is in the client’s best interest.
Consideration of an agreed upon disposition should focus on
the client’s interests, the client’s needs and the client’s
perspective.

5. The existence of ongoing negotiations with the
prosecution does not in any way diminish the obligations of
defense counsel respecting investigation and litigation.
Ongoing negotiations should not prevent counsel from
taking steps necessary to preserve a defense nor should the
existence of ongoing negotiations prevent or delay counsel's
investigation into the facts of the case and preparation of the
case for further proceedings, including trial.

B. Formal Advice Regarding Agreed-Upon Disposition

1. Counsel should be aware of, and fully explain to
the client in an age and developmentally appropriate
manner:

a. the maximum penalty that may be imposed for
the charged offense(s) and any possible lesser included or
alternative offenses, and any mandatory (minimum)
punishment, sentencing enhancements, habitual offender
statutes, mandatory consecutive sentence requirements
including restitution, fines, assessments and court costs;

b. any collateral consequences of potential penalties
less than life without parole including but not limited to
forfeiture of assets, deportation or the denial of
naturalization or of reentry into the United States, imposition
of civil liabilities, loss of parental rights, the forfeiture of
professional licensure, the ineligibility for various
government programs including student loans, the
prohibition from carrying a firearm, the suspension of a
motor vehicle operator's license, the loss of the right to vote,
the loss of the right to hold public office, potential federal
prosecutions, and the use of the disposition adverse to the
client in sentencing phase proceedings of other prosecutions
of him, as well as any direct consequences of potential
penalties less than life without parole, such as the possibility
and likelihood of parole, place of confinement and good-
time credits;

c. any registration requirements including sex
offender registration and job specific notification
requirements;

d. the general range of sentences for similar
offenses committed by defendants with similar backgrounds,
and the impact of any applicable sentencing guidelines or
mandatory sentencing requirements including any possible
and likely sentence enhancements or parole consequences;

e. the governing legal regime, including but not
limited to whatever choices the client may have as to the fact
finder and/or sentence;
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f. available @ drug  rehabilitation
psychiatric treatment, and health care;

g. the possible and likely place of confinement;

h. credit for pretrial detention;

i. the effect of good-time credits on the client’s
release date and how those credits are earned and calculated;

j- eligibility for correctional programs, work release
and conditional leaves;

k. deferred sentences, conditional discharges and
diversion agreements;

I. probation or suspension of
permissible conditions of probation;

m. parole and post-prison supervision eligibility,
applicable ranges, and likely post-prison supervision
conditions; and

n. possibility of later expungement and sealing of
records.

2. Counsel should be completely familiar with, and
fully explain to the client in an age and developmentally
appropriate manner.

a. Concessions the client may make as part of an
agreed upon disposition, including:

i. to waive trial and plead guilty to particular
charges;

ii. to decline from asserting or litigating any
particular pretrial motions; or to forego in whole or in part
legal remedies such as appeals, motions for post-conviction
relief, and/or parole or clemency applications. However, the
client should receive independent legal advice before being
asked to waive any future claim of ineffective assistance of
counsel;

iii. to proceed to trial on a particular date or within
a particular time period;

iv. to enter an agreement regarding future
custodial status, such as one to be confined in a more
onerous category of institution than would otherwise be the
case, or to fulfill specified restitution conditions and/or
participation in community work or service programs, or in
rehabilitation or other programs;

v. to provide the prosecution with assistance in
prosecuting or investigating the present case or other alleged
criminal activity;

vi. to enter an agreement to permit a judge to
perform functions relative to guilt or sentence that would
otherwise be performed by a jury or vice versa;

vii. to enter an agreement to engage in or refrain
from any particular conduct, as appropriate to the case;

viii. to enter an agreement with the victim’s family,
which may include matters such as: a meeting between the
victim’s family and the client, a promise not to publicize or
profit from the offense, the issuance or delivery of a public
statement of remorse by the client, or restitution; and

ix. to enter agreements such as those described in
the above subsections respecting actual or potential charges
in another jurisdiction.

b. Benefits the client might obtain from a negotiated
settlement, including, but not limited to an agreement:

i. that life without parole will not be sought;

ii. to dismiss or reduce one or more of the charged
offenses either immediately, or upon completion of a
deferred prosecution agreement;

programs,

sentence and
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iii. that the client will receive, with the agreement
of the court, a specified sentence or sanction or a sentence or
sanction within a specified range;

iv. that the client will receive, or the prosecution
will recommend, specific benefits concerning the accused's
place and/or manner of confinement and/or release on parole
and the information concerning the accused's offense and
alleged behavior that may be considered in determining the
accused's date of release from incarceration;

v. that the client may enter a conditional plea to
preserve the right to further contest certain legal issues;

vi. that the prosecution will not oppose the client's
release on bail pending sentencing or appeal;

vii. that the client will not be subject to further
investigation or prosecution for uncharged alleged or
suspected criminal conduct;

viii. that the prosecution will take, or refrain from
taking, at the time of sentencing and/or in communications
with the preparer of the official pre-sentence report, a
specified position with respect to the sanction to be imposed
on the client by the court;

ix. that the prosecution will not present certain
information, at the time of sentencing and/or in
communications with the preparer of the official pre-
sentence report, or will engage in or refrain from engaging in
other actions with regard to sentencing;

X. such as those described in Subsections (1)-(9)
respecting actual or potential charges in another jurisdiction.

c. the position of any alleged victim (and victim’s
family members) with respect to conviction and sentencing.
In this regard, counsel should:

i. consider whether interviewing or outreach to
an alleged victim (or a victim’s family members) is
appropriate;

ii. consider to what extent the alleged victim or
victims (or a victim’s family members) might be involved in
the plea negotiations;

iii. be familiar with any rights afforded the alleged
victim or victims (and a victim’s family members) under La.
Const. art I, §25, R.S. 46:1841 et seq., or other applicable
law; and

iv.  be familiar with the practice of the prosecutor
and/or victim-witness advocate working with the prosecutor
and to what extent, if any, they defer to the wishes of the
alleged victim.

3. In conducting plea negotiations, counsel should be
familiar with and should fully explain to the client:

a. the various types of pleas that may be agreed to,
including a plea of guilty, a nolo contendere plea in which
the client is not required to personally acknowledge his or
her guilt (North Carolina v. Alford, 400 U.S. 25 (1970)), and
a guilty plea conditioned upon reservation of appellate
review of pre-plea assignments of non-jurisdictional error
(State v. Crosby, 338 So0.2d 584 (La. 1976));

b. the advantages and disadvantages of each
available plea according to the circumstances of the case;
and

c. whether any plea agreement is or can be made
binding on the court and prison and parole authorities, and
whether the client or the state has a right to appeal the



conviction and/or sentence and what would happen if an
appeal was successful.

4. In conducting plea negotiations, counsel should
become familiar with and fully explain to the client, the
practices, policies, and concerns of the particular
jurisdiction, judge and prosecuting authority, probation
department, the family of the victim and any other persons
or entities which may affect the content and likely results of
plea negotiations.

5. In conducting plea negotiations counsel should be
familiar with and fully explain to the client any ongoing
exposure to prosecution in any other jurisdiction for the
same or related offending and where possible, seek to fully
resolve the client’s exposure to prosecution for the offending
and any related offending.

C. The Advice and Decision to Enter a Plea of Guilty

1. Subject to considerations of diminished capacity,
counsel should abide by the client’s decision, after
meaningful consultation with counsel, as to a plea to be
entered.

2. Counsel should explain, in an age and
developmentally appropriate manner, all matters relevant to
the plea decision to the extent reasonably necessary to
permit the client to make informed decisions regarding the
appropriate plea. In particular, counsel should investigate
and explain to the client the prospective strengths and
weaknesses of the case for the prosecution and defense at
both guilt and sentencing and on appellate, post-conviction
and habeas corpus review.

3. Counsel should carefully and thoroughly explore
the client’s understanding of the matters explained including,
in particular, the procedural posture of his case, the trial,
appellate and post-conviction process, the likelihood of
success at trial, the likely disposition at trial and the practical
effect of each disposition, the practical effect of each
available plea decision and counsel’s professional advice on
which plea to enter.

4. In providing the client with advice, counsel should
refer not only to law but to other considerations such as
moral, economic, social and political factors that may be
relevant to the client's situation. Counsel may enlist the
assistance of others to assist in ensuring that the client is able
to make an informed decision having regard to these
considerations.

5. Counsel should pursue every reasonable avenue to
overcome any barriers to communication and trust in
discussing a possible agreed upon disposition. Counsel
should take all reasonable steps to ensure that the client’s
capacity to make a decision in his own best interests is not
impaired, for example, by the effects of age and its attendant
circumstances, intellectual disability, mental illness,
cognitive impairment, language impairment, trauma, family
dysfunction, third party interference or conditions of
confinement.

6. The considerations applicable to the advice and
decision to enter a plea of guilty will also apply to the
decision to enter into an agreed disposition in an appellate or
post-conviction posture.

D. Entering the Negotiated Plea before the Court

1. Notwithstanding any earlier discussions with the

client, prior to the entry of the plea, counsel should meet
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with the client in a confidential setting that fosters full
communication and:

a. make certain that the client understands the rights
he or she will waive by entering the plea and that the client’s
decision to waive those rights is knowing, voluntary and
intelligent;

b. make certain that the client receives a full
explanation of the conditions and limits of the plea
agreement and the maximum punishment, sanctions and
collateral consequences the client will be exposed to by
entering a plea;

c. explain to the client the nature of the plea hearing
and prepare the client for the role he or she will play in the
hearing, including answering questions of the judge and
providing a statement concerning the offense;

d. make certain that if the plea is a non-negotiated
plea, the client is informed that once the plea has been
accepted by the court, it may not be withdrawn after the
sentence has been pronounced by the court;

e. ensure that the client is mentally competent and
psychologically capable of making a decision to enter a plea
of guilty;

f.  be satisfied that the client admits guilt or believes
there is a substantial likelihood of conviction at trial, and
believes that it is in his or her best interests to plead guilty
under the plea agreement rather than risk the consequence of
conviction after trial; and

g. Dbe satisfied that the state would likely be able to
prove the charge(s) against the client at trial.

2. When entering the plea, counsel should make sure
that the full content and conditions of the plea agreement are
placed on the record before the court.

3. Subsequent to the acceptance of the plea, counsel
should review and explain the plea proceedings to the client,
and respond to any questions or concerns the client may
have.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:148.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Public Defender Board, LR 43:1931 (October 2017).
§2131. Pre-Trial Litigation

A. Obligations Regarding court Hearings

1. Counsel should prepare for and attend all court
proceedings involving the client and/or the client’s case.
Counsel should be present, alert and focused on the client’s
best interests during all stages of the court proceedings.

2. As soon as possible after entry of counsel into the
case, counsel should provide general advice to the client on
how court proceedings will be conducted, how the client
should conduct himself in court settings, how the client
should communicate with counsel and others in the court
setting and how the client should react to events in court.
Counsel should advise the client on appropriate demeanor
and presentation in court and take reasonable steps to assist
the client in maintaining an appropriate demeanor and
presentation. Counsel should plan, with the client, the most
convenient system for conferring throughout any court
proceeding.

3. Prior to any court hearing, counsel should explain
to the client, in an age and developmentally appropriate
manner, what is expected to happen before, during and after
each hearing. Where the client may be directly addressed by
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the court or asked to speak on the record, counsel should
warn the client in advance and both advise the client on how
to proceed and prepare the client for any potential colloquy
or testimony. Counsel should advise the client that he has the
right to confer with counsel before answering any question,
even if it means interrupting the proceedings.

4. Counsel should take all necessary steps to
overcome any barriers to communication or understanding
by the client during court proceedings, including the use of
interpreters, slowing the rate of proceedings, taking adequate
breaks, using age and developmentally appropriate language
and explaining proceedings to the client during the hearing.

5. Counsel should document in the client’s file a
summary of all pertinent information arising from each court
hearing and take particular care to memorialize
communications and events that will not appear in the court
record or transcript.

6. Counsel should ensure that the court minutes and
any transcript accurately reflect the orders, statements and
events occurring in court and that all exhibits have been
marked, identified and placed into the record.

B. Obligations of Counsel Following Arrest

1. Counsel or a representative of counsel have an
obligation to meet with incarcerated clients for an initial
interview within 24 hours of counsel’s initial entry into the
case, barring exceptional circumstances, and shall take other
prompt action necessary to provide high-quality legal
representation including:

a. invoking the protections of appropriate
constitutional provisions, federal and state laws, statutory
provisions, and court rules on behalf of a client, and
revoking any waivers of these protections purportedly given
by the client, as soon as practicable by correspondence and a
notice of appearance or other pleading filed with the State
and court. More specifically, counsel should communicate in
an appropriate manner with both the client and the
government regarding the protection of the client’s rights
against self-incrimination, to the effective assistance of
counsel, and to preservation of the attorney-client privilege
and similar safeguards. Counsel at all stages of the case
should re-advise the client and the government regarding
these matters as appropriate and assert the client’s right to
counsel at any post-arrest procedure such as a line-up,
medical evaluation, psychological evaluation, physical
testing or the taking of a forensic sample;

b. counsel shall represent the client at the continued
custody hearing in order to contest transfer to adult court in
accordance with performance standard 2125;

c. where possible, ensuring that counsel shall
represent the client at a first appearance hearing conducted
under La. C. Cr. P. art. 230.1 in order to contest transfer to
adult court, contest probable cause for a client arrested
without an arrest warrant, to seek bail on favorable terms
(after taking into consideration the adverse impact, if any,
such efforts may have upon exercising the client's right to a
full bond hearing at a later date), and will invoke
constitutional and statutory protections on behalf of the
client, and otherwise advocate for the interests of the client.

2. Prior to indictment, counsel should take steps to
secure the pretrial release of the client where such steps will
not jeopardize the client’s ability to defend against any later
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indictment. Where the client is unable to obtain pretrial
release, counsel should take all reasonable steps to identify
and ensure that the client’s medical, mental health, education
and security needs are being met and that the jail is in full
compliance with PREA.

a. Counsel should consider requesting the client be
held in a facility intended for juveniles rather than an adult
jail.

b. Counsel shall advocate for the client to be
provided a free and appropriate educational plan as required
by the PREA, including special education as appropriate.
Maintenance of the client’s education may result in the
development of positive mitigation evidence, and may be
beneficial to the client’s mental health.

c. Counsel shall consult with the client about
requesting sight and sound isolation from adults, taking
reasonable steps to explain the potential positive and
negative consequences of such isolation.

3.  While counsel should only seek to submit evidence
for the client to the grand jury in exceptional cases, counsel
should consider in each particular case whether such an
application is appropriate in the circumstances.

4. Where counsel is assigned to the case of a
defendant arrested outside of Louisiana, counsel should
immediately contact any attorney representing the client in
the jurisdiction of arrest to share information as appropriate
and coordinate the representation of the client. Where the
client is not represented in the jurisdiction of arrest, counsel
should take all reasonable steps to arrange effective
representation for him. Ordinarily, counsel should travel to
the jurisdiction of arrest to consult with and provide legal
advice to the client with respect to the Louisiana case and
the ramifications for the case of waiving or contesting
extradition. Counsel should conduct the initial interviews
with the client, the assertion and protection of the client’s
rights and the investigation of the case, including the
circumstances of the arrest, in accordance with these
standards, regardless of whether the client is being held in
the jurisdiction of arrest or has been extradited to Louisiana.
Counsel should not wait for the client to be extradited before
commencing active representation of the client.

C. Counsel’s Duties at the Preliminary Hearing

1. In the absence of exceptional -circumstances,
counsel should move for a preliminary hearing in all cases in
a timely fashion, having regard to prosecution practices in
the particular jurisdiction and the likely timing of any
indictment. Counsel shall move for a preliminary hearing
even when a continued custody hearing has been held and
even where counsel represented the client at a continued
custody hearing. If counsel is denied a preliminary hearing,
counsel shall move for an adversarial bond hearing where
counsel shall ensure his ability to examine witnesses.

2. In the event the client is subject to the jurisdiction
of the juvenile court, in the absence of exceptional
circumstances, counsel shall enforce the client’s right to a
continued custody hearing. Counsel should consider the
strategic benefit of negotiating or requesting a continuance
of the continued custody hearing, having regard for
prosecution practices in the particular jurisdiction, the
opportunity to conduct pre-hearing investigation, the
opportunity to negotiate retaining juvenile jurisdiction over



the case and the likely timing of any indictment. A continued
custody hearing shall not substitute for a preliminary
hearing.

3. While the primary function of the preliminary
hearing is to ensure that probable cause exists to hold the
client in custody or under bond obligation, the hearing may
provide collateral advantages for the client by:

a. creating a transcript of cross-examination of
state’s witnesses for use as an impeachment tool;

b. preserving testimony favorable to the client of a
witness who may not appear at trial;

c. providing discovery of the state’s case;

d. allowing for more effective and
preparation of a defense; and

e. persuading the prosecution to refuse the charges
or accept lesser charges for prosecution.

4. Counsel should conduct as thorough an
investigation of the case as is possible in the time allowed
before the preliminary hearing to best inform strategic
decisions regarding the subpoenaing of witnesses and the
scope and nature of cross-examination. Counsel should fully
exercise the rights to subpoena and cross-examine witnesses
to seek a favorable outcome at the preliminary hearing and
maximize the collateral advantages to the client of the
proceedings.

5. In preparing for the preliminary hearing, the
attorney should be familiar with:

a. the elements of each of the offenses alleged;

b. the requirements for establishing probable cause;

c. factual information which is available concerning
the existence of or lack of probable cause;

d. the tactics of full or partial cross-examination,
including the potential impact on the admissibility of any
witness’ testimony if they are later unavailable for trial and
how to respond to any objection on discovery grounds by
showing how the question is relevant to probable cause;

e. additional factual information and impeachment
evidence that could be discovered by counsel during the
hearing; and

f. the subpoena process for obtaining compulsory
attendance of witnesses at preliminary hearing and the
necessary steps to be taken in order to obtain a proper
recordation of the proceedings.

6. Counsel should not present defense evidence,
especially the client’s testimony, except in unusual
circumstances where there is a sound tactical reason that
overcomes the inadvisability of disclosing the defense case
at this stage.

D. Counsel’s Duties at Arraignment

1. Where possible, qualified counsel should be
assigned prior to arraignment and should represent the client
at arraignment.

2. Counsel should preserve the client's rights by
entering a plea of not guilty in all but the most extraordinary
circumstances where a sound tactical reason exists for not
doing so.

3. If not already done, counsel should assert the
client’s Fifth and Sixth Amendment rights to silence and to
counsel and should review with the client the need to remain
silent.

4. If not already done, counsel should take all
reasonable steps to identify and ensure that the client’s
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medical, mental health educational and security needs are
being met.

5. Counsel should move for discovery at or
immediately following arraignment and shall reserve the
right to file all other pretrial motions in accordance with the
rules of criminal procedure. See performance standard
2131.F, formal and informal discovery.

E. Counsel’s Duty in Pretrial Release Proceedings

1. Counsel should be prepared to present to the
appropriate judicial officer a statement of the factual
circumstances and the legal criteria supporting release
pursuant to C.Cr.P. art. 331, and, where appropriate, to make
a proposal concerning conditions of release.

2. Counsel should carefully consider the strategic
benefits or risks of making an application for bail, including
the timing of any application and any collateral benefits or
risks that may be associated with a bail application.

3. Where the client is not able to obtain release under
the conditions set by the court, counsel should consider
pursuing modification of the conditions of release under the
procedures available.

4. If the court sets conditions of release which require
the posting of a monetary bond or the posting of real
property as collateral for release, counsel should make sure
the client understands the available options and the
procedures that must be followed in posting such assets.
Where appropriate, counsel should advise the client and
others acting in his or her behalf how to properly post such
assets.

5. Absent extraordinary circumstances, counsel shall
advocate for the client to be held in the juvenile detention
center. Whether the client is in juvenile or adult custody,
counsel shall advocate for PREA and, where appropriate,
IDEA compliant conditions of confinement. See
performance standard 2131.B, obligation of counsel
following arrest.

F.  Formal and Informal Discovery

1. Counsel should pursue discovery, including filing a
motion for discovery, a bill of particulars and conducting
appropriate interviews. Counsel has a duty to pursue, as soon
as practicable, discovery procedures provided by statute, by
the rules of the jurisdiction, and to pursue such informal
discovery methods as may be available to supplement the
factual investigation of the case.

2. In considering discovery requests, counsel should
take into account that such requests may trigger reciprocal
discovery obligations. Counsel shall be familiar with the
rules regarding reciprocal discovery and be aware of any
potential obligations and time limits regarding reciprocal
discovery.

3. Counsel should consider seeking discovery, at a
minimum, of the following:

a. the precise statutory provision relied upon for the
charge or indictment, including any aggravating factors that
may be relied upon by the prosecution to establish first
degree murder under R.S. 14:30;

b. any aggravating circumstances that may be relied
upon by the prosecution in support of a sentence of life
without parole;

c. any evidence that may be relied upon by the
prosecution in support of the argument that the client is the
“worst offender”;
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d. any written, recorded or oral statement,
confession or response to interrogation made by or attributed
to the client. Such discovery should, where possible, include
a copy of any such confession or statement, the substance of
any oral confession or statement and details as to when,
where and to whom the confession or statement was made;

e. any record of the client’s arrests and convictions
and those of potential witnesses;

f. any information, document or tangible thing
favorable to the client on the issues of guilt or punishment,
including information relevant for impeachment purposes;

g. any documents or tangible evidence the state
intends to use as evidence at trial, including but not limited
to: all books, papers, documents, data, photographs, tangible
objects, buildings or places, or copies, descriptions, or other
representations, or portions thereof, relevant to the case;

h. any documents or tangible evidence obtained
from or belonging to the client, including a list of all items
seized from the client or from any place under the client’s
dominion;

i. any results or reports and underlying data of
relevant physical or mental examinations, including medical
records of the victim where relevant, and of scientific tests,
experiments and comparisons, or copies thereof, intended for
use at trial or favorable to the client on the issues of guilt or
punishment;

j- one half of any DNA sample taken from the
client;

k. any successful or wunsuccessful out-of-court
identification procedures undertaken or attempted;

I. any search warrant applications, including any
affidavit in support, search warrant and return on search
warrant;

m. any other crimes, wrongs or acts that may be
relied upon by the prosecution in the guilt phase;

n. any other adjudicated or unadjudicated conduct
that may be relied upon by the prosecution in the sentencing
phase;

0. any victim impact information that may be relied
upon by the prosecution in the sentencing phase, including
any information favorable to the client regarding the victim
or victim impact;

p- any statements of prosecution witnesses, though
counsel should be particularly sensitive to the effect of any
reciprocal discovery obligation triggered by such discovery;

g. any statements of co-conspirators;

r. any confessions and inculpatory statements of co-
defendant(s) intended to be used at trial, and any exculpatory
statements; and

s. any understanding or agreement, implicit or
explicit, between any state actor and any witness as to
consideration or potential favors in exchange for testimony,
including any memorandum of understanding with a
prisoner who may seek a sentence reduction.

4. Counsel should ensure that discovery requests
extend to information and material in the possession of
others acting on the government's behalf in the case,
including law enforcement. This is particularly important
where the investigation involved more than one law
enforcement agency or law enforcement personnel from
multiple jurisdictions.
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5. Counsel should take all available steps to ensure
that prosecutors comply with their ethical obligations to
disclose favorable information contained in Rule 3.8(d) of
the Louisiana Rules of Professional Conduct.

6. Counsel should ensure that discovery requests
extend to any discoverable material contained in memoranda
or other internal state documents made by the district
attorney or by agents of the state in connection with the
investigation or prosecution of the case; or of statements
made by witnesses or prospective witnesses, other than the
client, to the district attorney, or to agents of the state.

7. Counsel should not limit discovery requests to
those matters the law clearly requires the prosecution to
disclose but should also request and seek to obtain other
relevant information and material.

8. When appropriate, counsel should request open file
discovery. Where open file discovery is granted, counsel
should ensure that the full nature, extent and limitations of
the open file discovery policy are placed on the court record.
Where inspection of prosecution or law enforcement files is
permitted, counsel should make a detailed and complete list
of the materials reviewed and file this list into the court
record.

9. Counsel should seek the timely production and
preservation of discoverable information, documents or
tangible things likely to become unavailable unless special
measures are taken. If counsel believes the state may destroy
or consume in testing evidence that is significant to the case
(e.g., rough notes of law enforcement interviews, 911 tapes,
drugs, or biological or forensic evidence like blood or urine
samples), counsel should also file a motion to preserve
evidence in the event that it is or may become discoverable.

10. Counsel should establish a thorough and reliable
system of documenting all requests for discovery and all
items provided in discovery, including the date of request
and the date of receipt. This system should allow counsel to
identify and prove, if necessary, the source of all
information, documents and material received in discovery,
when they were provided and under what circumstances.
This system should allow counsel to identify and prove,
where necessary, that any particular piece of information,
document or material had not previously been provided in
discovery.

11. Counsel should scrupulously examine all material
received as soon as possible to identify and document the
material received, to identify any materials that may be
missing, illegible or unusable and to determine further areas
of investigation or discovery. Where access is given to
documents, objects or other materials counsel should
promptly and scrupulously conduct an inspection of these
items and carefully document the condition and contents of
the items, using photographic or audio-visual means when
appropriate. Expert assistance should be utilized where
appropriate to ensure that a full and informed inspection of
the items is conducted. Where a reproduction of an original
document or item is provided (including photocopies,
transcripts, photographs, audio or video depictions) counsel
should promptly and scrupulously inspect and document the
original items in order to ensure the accuracy of the
reproduction provided and to identify any additional



information available from inspection of the original that
may not be available from the reproduction.

12. Counsel should file with the court an inventory of
all materials received or inspected in discovery. This
inventory should be sufficiently detailed to identify precisely
each piece of information, document or thing received
including, for example, how many pages a document
contained and any pages that may have been missing.

13. Unless strong strategic considerations dictate
otherwise, counsel should ensure that all discovery requests
are made in a form that will allow counsel to enforce the
requests to the extent possible and to seek the imposition of
sanctions for non-compliance. Counsel should seek prompt
compliance with discovery demands.

14. Where the state asserts that requested information is
not discoverable, counsel should, where appropriate, request
an in camera inspection of the material and seek to have the
withheld material preserved in the record under seal.
Counsel should recognize that a judge undertaking in camera
review may not have sufficient understanding of the possible
basis for disclosure, especially the ways in which
information may be favorable to defense in the particular
case. Where in camera review is undertaken, counsel should
take all available steps to ensure that the judge is sufficiently
informed to make an accurate assessment of the information,
including through the use of ex parte and under seal proffer,
where appropriate and permissible.

15. Counsel should timely comply with requirements
governing disclosure of evidence by the defendant and
notice of defenses and expert witnesses. Counsel also should
be aware of the possible sanctions for failure to comply with
those requirements. Unless justified by strategic
considerations, counsel should not disclose any matter or
thing not required by law and should seek to limit both the
scope and timing of any defense discovery. Counsel should
take all reasonable steps to prevent the prosecution from
obtaining private or confidential information concerning the
client, including matters such as medical, mental health,
social services, juvenile court, educational and financial
information. Counsel should be wary of discussing any
confidential matters over the recorded jail phones.

16. Counsel should understand the law governing the
prosecution’s power to require a defendant to provide non-
testimonial evidence (such as handwriting exemplars,
lineups, photo show-ups, voice identifications, and physical
specimens like blood, semen, and urine), the circumstances
in which a defendant may refuse to do so, the extent to
which counsel may participate in the proceedings, and the
required preservation of the record. Counsel should raise
appropriate objections to requests for non-testimonial
evidence and should insist on appropriate safeguards when
these procedures are to occur. Counsel should also prepare
the client for participation in such procedures. Counsel
should accompany the client, insist that the police not
require the client to answer any questions and, if necessary,
return to court before complying with the order.

G. The Duty to File Pretrial Motions

1. Counsel at every stage of the case, exercising
professional judgment in accordance with these standards
should consider all legal and factual claims potentially
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available, including all good faith arguments for an
extension, modification or reversal of existing law. Counsel
should thoroughly investigate the basis for each potential
claim before reaching a conclusion as to whether it should
be asserted.

2. Counsel should give consideration to the full range
of motions and other pleadings available and pertinent to a
JLWOP case when determining the motions to be filed in the
particular case, including motions to proceed ex parte.
Counsel should file motions tailored to the individual case
that provide the court with all necessary information, rather
than pro forma or boilerplate motions. The requirement that
counsel file motions tailored to the individual case is not a
prohibition against also filing motions that raise previously
identified legal issues, nor is it a prohibition on the filing of
boilerplate motions where no tailoring of the motion is
necessary or appropriate in the case.

3. The decision to file pretrial motions and
memoranda should be made after considering the applicable
law in light of the circumstances of each case. Each potential
claim should be evaluated in light of:

a. the unique characteristics of juvenile law and
practice;

b. the unique characteristics of a sentencing hearing
for a juvenile facing a possible sentence of life without
parole;

c. the potential impact of any pretrial motion or
ruling on the strategy for the sentencing phase;

d. the near certainty that all available avenues of
appellate and post-conviction relief will be pursued in the
event of conviction and imposition of a life without parole
sentence;

e. the importance of protecting the client’s rights
against later contentions by the government that the claim
has been waived, defaulted, not exhausted, or otherwise
forfeited;

f. the significant limitations placed upon factual
development of claims in subsequent stages of the case; and

g. any other professionally appropriate costs and
benefits to the assertion of the claim.

4. Among the issues that counsel should consider
addressing in pretrial motions practice are:

a. matters potentially developed in early stages of
investigation and discovery, including:

i. the pretrial custody of the accused, including
the appropriate bond amount and the need for an adversarial
hearing to explore the same;

ii. the need to divest the criminal court of
jurisdiction or the improper or unwarranted transfer of the
client to criminal court;

iii. the need for appropriate, ongoing and
confidential access to the client by counsel, investigators,
mitigation specialists and experts;

iv. the need for a preliminary hearing, including a
post-indictment preliminary hearing;

v. the statutory, constitutional and ethical
discovery obligations including the reciprocal discovery
obligations of the defense;

vi. the need for and adequacy of a bill of
particulars;
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vii. the need for and adequacy of notice of other
crimes or bad acts to be admitted in the guilt or sentencing
phase of trial;

viii. the need for and adequacy of notice of any
victim impact evidence;

ix. the preservation of and provision of unimpeded
access to evidence and witnesses;

x. the use of compulsory process to complete an
adequate investigation, including the possible use of special
process servers;

xi. the prevention or modification of any
investigative or procedural step proposed by the state that
violates any right, duty or privilege arising out of federal,
state or local law or is contrary to the interests of the client;

Xii. access to experts or resources required by,
among other things, these standards which may be denied to
an accused because of his indigence;

xiii. the client’s right to a speedy trial;

xiv. the client’s right to a continuance in order to
adequately prepare his or her case;

xv. the need for a change of venue;
xvi. the need to obtain a gag order;
xvii. the need to receive notice of and be present at

hearings involving co-defendants and to receive copies of
pleadings filed by any co-defendant;

xviii. the dismissal of a charge on double jeopardy
grounds;
xix. the recusal of the trail judge, the prosecutor

and/or prosecutor’s office;

xx. competency of the client;
xxi. intellectual disability;
xxii. the nature, scope and circumstances of any

testing or assessment of the client;

xxiii. extension of any motions filing deadline or the
entitlement to file motions after the expiration of a motions
deadline; and

XXiv.
writing;

b. matters likely to be more fully developed after
comprehensive discovery, including:

i. the constitutionality of the implicated statute or
statutes;

ii. the constitutionality of a juvenile life without
parole sentence generally, as applied in Louisiana, and as
applied to the client’s case;

iii. the potential defects in the grand jury
composition, the charging process or the allotment;

iv.  the sufficiency of the charging document under
all applicable statutory and constitutional provisions, as well
as other defects in the charging document such as surplusage
in the document which may be prejudicial;

v. any basis upon which the indictment may be
quashed;

vi. the adequacy and constitutionality of any
aggravating factors or circumstances;

vii. the propriety and prejudice of any joinder of
charges or defendants in the charging document;

viii. the permissible scope and nature of evidence
that may be offered by the prosecution in aggravation of
sentence or by the defense in mitigation of sentence;

ix. abuse of prosecutorial discretion in seeking a
sentence of life without parole;

requiring the state to respond to motions in

Louisiana Register Vol. 43, No. 10 October 20, 2017

1938

x. the suppression of evidence or statements
gathered or presented in violation of the Fourth, Fifth or
Sixth Amendments to the United States Constitution, or
corresponding state constitutional and statutory provisions
with special attention to the particular issues raised by the
client’s age and attendant circumstances;

xi. suppression of evidence or statements gathered
in violation of any right, duty or privilege arising out of state
or local law with special attention to the particular issues
raised by the client’s age and attendant circumstances;

xii. the admissibility of evidence of other crimes,
wrongs or acts that may be relied upon by the prosecution in
the guilt phase with special attention to the particular issues
raised by the client’s age and attendant circumstances;

xiii. the admissibility of any unrelated criminal
conduct that may be relied upon by the prosecution in the
sentencing phase with special attention to the particular
issues raised by the client’s age and attendant circumstances;

xiv. the suppression of a prior conviction obtained
in violation of the defendant’s right to counsel;

xv. notices of affirmative defenses
required information included; and

Xvi. notices necessary to entitle the client to present
particular forms of evidence at trial, such as alibi notice and
notice of intention to rely upon mental health evidence;

c. matters likely arising later in pretrial litigation
and in anticipation of trial, including:

1. in limine motions to exclude evidence that is
inadmissible as a result of a lack of relevance, probative
force being outweighed by prejudicial effect, the lack of a
necessary foundation, failure to satisfy the threshold for
expert evidence or for other reasons;

ii. the constitutionality of the scope of and any
limitations placed upon any affirmative defense or the use of
a particular form of favorable evidence;

iii. the competency of a particular witness or class
of witnesses;

iv. the nature and
evidence;

v. in limine motions to prevent prosecutorial
misconduct or motions to halt or mitigate the effects of
prosecutorial misconduct;

vi. matters of trial evidence or procedure at either
phase of the trial which may be appropriately litigated by
means of a pretrial motion in limine;

vii. matters of trial or courtroom procedure,
including: recordation of all proceedings, including bench
and chambers conferences; timing and duration of hearings;
prohibition of ex parte communications; manner of
objections; ensuring the client’s presence at hearings;
medication of the client; avoiding prejudice arising from any
security measures;

viii. challenges to the process of establishing the
jury venire;

ix. the desirability of jury determination of
sentence;

Xx. the use of a jury questionnaire;

xi. the manner and scope of Voir dire, the use of
cause and peremptory challenges and the management of
sequestration;

xii. the desirability and circumstances of the jury
viewing any scene; and

with all

scope of victim impact



Xiii.
sentencing;

d. counsel should withdraw or decide not to file a
motion only after careful consideration, and only after
determining whether the filing of a motion may be necessary
to protect the client’s rights, including later claims of waiver
or procedural default. In making this decision, counsel
should remember that a motion has many objectives in
addition to the ultimate relief requested by the motion.
Counsel thus should consider whether:

i. the time deadline for filing pretrial motions
warrants filing a motion to preserve the client’s rights,
pending the results of further investigation;

ii. changes in the governing law might occur after
the filing deadline which could enhance the likelihood that
relief ought to be granted; and

iii. later changes in the strategic and tactical
posture of the defense case may occur which affect the
significance of potential pretrial motions.

5. Counsel should timely file motions according to the
applicable rules and caselaw, provide notice of an intention
to file more motions where appropriate, reserve the right to
supplement motions once discovery has been completed,
offer good cause and seek to file appropriate motions out of
time and seek to file necessary and appropriate motions out
of time even where good cause for delay is not available. If
counsel needs more time to file a motion, counsel should
request more time.

6. Counsel should give careful consideration before
joining in co-defendants’ motions and should avoid any
possibility that the client will be deemed to have joined in a
co-defendant’s motions without a knowing, affirmative
adoption of the motions by counsel.

7. As a part of the strategic plan for the case, counsel
should maintain a document describing the litigation theory
in the case, including a list of all motions considered for
filing and the reason for filing or not filing each motion
considered. The litigation theory document should also detail
the timing and disposition of all motions. The current
litigation theory document and any prior drafts of the
document should be maintained in the client’s file. See
performance standard 2127(E), development of a strategic
plan for the case.

H. Preparing, Filing, and Arguing Pretrial Motions

1. Motions should be filed in a timely manner, should
comport with the formal requirements of the court rules and
should succinctly inform the court of the authority relied
upon. Counsel should seek an evidentiary hearing for any
motion in which factual findings or the presentation of
evidence would be in the client’s interests. Where an
evidentiary hearing is denied, counsel should make a proffer
of the proposed evidence.

2. When a hearing on a motion requires the taking of
evidence, counsel's preparation for the evidentiary hearing
should include:

a. factual investigation and discovery as well as
careful research of appropriate case law relevant to the claim
advanced;

b. the subpoenaing of all helpful evidence and the
subpoenaing and preparation of all witnesses with
information pertinent to the instant or future proceedings;

the instructions to be delivered at guilt and
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c. full understanding of the burdens of proof,
evidentiary principles and trial court procedures applying to
the hearing, including the benefits and potential
consequences of having the client and other defense
witnesses testify;

d. familiarity with all applicable procedures for
obtaining evidentiary hearings prior to trial;

e. obtaining the assistance of expert witnesses
where appropriate and necessary;

f. careful preparation of any witnesses who are
called, especially the client;

g. careful preparation for and conduct of
examination or cross-examination of any witness, having
particular regard to the possibility that the state may later
seek to rely upon the transcript of the evidence should the
witness become unavailable;

h. consideration of any collateral benefits
disadvantages that may arise from the evidentiary hearing;

i. obtaining stipulation of facts by and between
counsel, where appropriate; and

j- preparation and submission of a memorandum of
law where appropriate.

3. When asserting a legal claim, counsel should
present the claim as forcefully as possible, tailoring the
presentation to the particular facts and circumstances in the
client’s case and the applicable law in the particular
jurisdiction. Counsel should pursue good faith arguments for
an extension, modification or reversal of existing law.

4. Counsel should ensure that a full record is made of
all legal proceedings in connection with the claim. If a
hearing on a pretrial motion is held in advance of trial,
counsel should obtain the transcript of the hearing where it
may be of assistance in preparation for or use at trial.

5. In filing, scheduling, contesting or consenting to
any pretrial motion, including scheduling orders, counsel
should be aware of the effect it might have upon the client’s
statutory and constitutional speedy trial rights.

I.  Continuing Duty to File Motions

1. Counsel at all stages of the case should be prepared
to raise during subsequent proceedings any issue which is
appropriately raised at an earlier time or stage, but could not
have been so raised because the facts supporting the motion
were unknown or not reasonably available.

2. Further, counsel should be prepared to renew a
motion or supplement claims previously made with
additional factual or legal information if new supporting
information is disclosed or made available in later
proceedings, discovery or investigation.

3. Where counsel has failed to timely provide a
required notice or file a motion, counsel should seek to file
the motion or notice out of time regardless of whether good
cause exists for the earlier failure to file and be prepared to
present any argument for good cause that is available. Where
a court bars a notice or motion as untimely, counsel should
ensure that a copy of the notice or motion is maintained in
the record and available for any subsequent review.

4. Counsel should also renew pretrial motions and
object to the admission of challenged evidence at trial as
necessary to preserve the motions and objections for
appellate review.

or
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5. Counsel shall have the discretion to assist
incarcerated clients seeking redress of institutional
grievances or responding to institutional proceedings and
should do so where the resolution of the grievance or
proceeding is likely to be of significance in the JLWOP

proceeding.
J. Duty to File and Respond to Supervisory Writ

Applications
1. Where appropriate, counsel should make

application for supervisory writs in the Circuit Court of
Appeal or the Louisiana Supreme Court following an
adverse district court ruling or failure to rule. Counsel
should give specific consideration to: the extent to which
relief is more likely in an interlocutory posture or after a
final decision on the merits of the case; the extent of
prejudice from the ruling of the district court and the likely
ability to demonstrate that prejudice following a final
decision on the merits of the case; the impact of the district
court’s current ruling on the conduct of the defense in the
absence of intervention by a reviewing court; the impact of a
ruling by a reviewing court in a writ posture on any
subsequent review on direct appeal; the adequacy of the
record created in the district court and whether the record for
review may be improved through further district court
proceedings.

2. Counsel should seek expedited consideration or a
stay where appropriate and consider the simultaneous filing
of writ applications in the Court of Appeal and Supreme
Court in emergency circumstances.

3. Counsel should take great care to ensure that all
filings in the Courts of Appeal and the Louisiana Supreme
Court comply with the requirement of the relevant Rules of
Court, including any local rules.

4. Counsel should ensure that an adequate record is
created in the district court to justify and encourage the
exercise of the supervisory jurisdiction of the Courts of
Appeal or Louisiana Supreme Court.

5. Counsel should seek to respond to any state
application for supervisory writs except where exceptional
circumstances justify the choice not to respond.

6. A lack of adequate time, resources or expertise is
not an adequate reason for failing to make application for
supervisory writs or failing to respond to a state application.
Where counsel lacks adequate time, resources or expertise,
counsel should take all available steps to ensure that the
defense team has sufficient time, resources and expertise,
including seeking assignment of additional counsel. Counsel
shall ensure that the role of lack of time or resources upon
the decision to file a writ application is reflected in the
record.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:148.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Public Defender Board, LR 43:1933 (October 2017).

§2133. Special Circumstances

A. Duties of Counsel at Re-Trial

The standards for trial level representation apply fully to
counsel assigned to represent a client at a re-trial of the guilt
or sentencing phase. Counsel should be careful to clarify on
the record the status of prior rulings made and orders issued
in the proceedings. Where appropriate, counsel should seek
to renew and re-litigate pre-trial claims, and to raise any new
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claims which have developed or been discovered since the
first trial. Counsel should not rely on the investigation or
presentation of evidence from the first trial, but rather should
start anew and seek to develop and present all available
evidence, with the knowledge gained from the results of the
first trial. Except in circumstances where counsel has
substantial reason to believe the results will be different or
no other witnesses are available, counsel should not present
witnesses who provided unhelpful testimony earlier in the
case.

B. Continuing Responsibility to Raise Issue of Client’s
Incompetence

1. Competence is a common issue for a juvenile
facing a possible sentence of life without parole due to age
and its attendant circumstances, including adolescent brain
development, the nature of the charge, complexity of the
case and the gravity of the decisions with which the client is
faced. As a result, counsel should proceed with increased
sensitivity to the question of competency and ensure that the
defense team has members with sufficient skill and
experience to identify and respond to issues relating to
competency.

2. Counsel should be sensitive to the increased risk
that, given the nature of the charge, the complexity of the
case, the unique nature of the sentencing hearing, and the
possibility of a life without parole sentence, a client may not
sufficiently understand and appreciate: the nature of the
charge and its seriousness; the defenses available at guilt and
sentencing phase and how each affects the other; the
consequences of each available plea on both guilt and
sentencing; and, the range of possible verdicts and the
consequences of those verdicts at guilt and sentencing.

3. In considering a juvenile client’s ability to assist
counsel in a JLWOP case, counsel should have particular
regard to the requirement that the client be able to assist
counsel not only as to the guilt phase but in the development
of the mitigation case and the presentation of the sentencing
phase case; a process that will include an exhaustive
investigation of the client’s character, history, record, the
offense and other factors which may provide a basis for a
sentence less than life without parole. The possibility of a
sentence of life without parole and the necessity to prepare
for and present a sentencing phase case greatly increase the
complexity and weight of the demands placed upon the
client in assisting counsel, including considerations of
whether the client: is able to recall and relate facts pertaining
to his actions and whereabouts at certain times; is able to
maintain a consistent defense; is able to listen to the
testimony of witnesses and inform counsel of any distortions
or misstatements; has the ability to make simple decisions in
response to well explained alternatives; is capable of
testifying in his own defense; and, is apt to suffer a
deterioration of his mental condition under the stress of trial
or at a later stage of the case.

4. Counsel involved in a juvenile life without parole
case at stages following the trial should be alert to additional
concerns regarding the client’s mental state, functioning and
ability including existing issues that could be exacerbated by
the reality that a life without parole sentence has been
imposed, as well as by the effects of confinement on a
juvenile, particularly prolonged confinement, such as the
development or progression of depression or other mental



illnesses. Similarly, counsel at later stages should have
particular regard to issues such as the client’s ability to
establish relationships with new counsel at later stages in the
case, especially where earlier relationships were difficult for
the client, and the client’s ability to assist counsel with tasks
such as investigations taking place years after the trial when
deficiencies such as memory loss may become more
pervasive.

5. In every JLWOP case, counsel should conduct a
thorough, sensitive and ongoing inquiry into the competence
of the client. Where concerns exist about a client’s
competence, counsel should ensure that the defense team
documents in the client’s file observations and interactions
relevant to the client’s competence.

6. Recognizing that raising competency may expose
the client himself and otherwise confidential information to
state actors, counsel should not raise competency unless
satisfied that: a sufficient investigation has been conducted
to make a reliable strategic decision in this regard; the client
is likely not competent; and, the benefits to the client of
raising competency outweigh the negatives. Counsel should
consider the possibility that any information disclosed in
competency proceedings will become admissible at trial as a
result of the client’s mental health being placed in issue.

7. In considering whether to raise competence,
counsel should take into account all relevant circumstances,
including: the likely outcome of an assessment by a sanity
commission; the likely outcome of an assessment by a state
expert; any negative findings, including malingering
findings, that may arise from an assessment of the client; any
negative information that may be divulged to the state from
a review of records; any waiver of confidentiality arising
from raising competence; the impact upon counsel’s
relationship with the client and his family of raising
competence; the impact of raising competence before or
during trial on any subsequent guilt or sentencing phase
presentation; and, the effect on any subsequently available
claim that the client was incompetent.

8. The delay caused by raising a question of
competence with the court is not a proper reason for raising
competence. Seeking to defray defense costs by having a
court appointed mental health examination is not a proper
reason for raising competence.

9. Prior to raising competence with the court, counsel
should consult with a defense mental health expert,
including having the expert review the available information
and records relating to the client and, where appropriate,
assessing the client.

10. Counsel should fully advise the client concerning
the procedures for mental examinations, the reasons
competence is in question, the possibility of hospitalization,
and the consequences of an incompetency determination.

11. Where the court or the state raises the issue of
competency, counsel should consider whether it is
appropriate to resist any competency examination or advise
the client not to cooperate with any such examination.

12. Where a sanity commission is appointed, counsel
should ensure that the members of the sanity commission are
independent and appropriately qualified to evaluate an
adolescent. Counsel should ensure that the scope of any
examination is limited to the proper purposes for which it
has been ordered. Counsel should consider seeking to be
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present, have a defense expert present or have recorded any
examination of the client. Counsel should consider which
records and witnesses, if any, should be identified and made
available to the sanity commission.

13. Where the state seeks an examination of the client
by a physician or mental health expert of the state’s choice,
counsel should consider opposing or seeking to limit such an
examination and should also consider whether to advise the
client not to cooperate with any such examination. Counsel
should ensure that the scope of any examination is limited to
the proper purposes for which it has been ordered. Counsel
should consider seeking to be present, have a defense expert
present or have recorded any examination of the client.
Counsel should consider which records and witnesses, if
any, should be identified and made available to the state’s
expert.

14. Counsel should obtain copies of: each examiner’s
report, all underlying notes and test materials; and, all
records and materials reviewed. Where the client is
hospitalized or otherwise placed under observation, counsel
should obtain copies of all records of the hospitalization or
observation.

15. Counsel should not stipulate to the client’s
competence where there appears a reasonable possibility that
the client is not competent. Counsel is not obligated to
develop frivolous arguments in favor of incompetency but
must investigate and advocate in a way that ensures that
there is meaningful adversarial testing where there is a good
faith basis to doubt the client’s competency.

16. At the competency hearing, counsel should protect
and exercise the client's constitutional and statutory rights,
including cross-examining the sanity commissioners and the
state's witnesses, calling witnesses on behalf of the client
including experts, and making appropriate evidentiary
objections. Counsel should make sure that the inquiry does
not stray beyond the appropriate boundaries. Counsel should
consider the advantages and disadvantages to the client’s
whole case when determining how to conduct the
competency hearing.

17. Counsel may elect to relate to the court personal
observations of and conversations with the client to the
extent that counsel does not disclose client confidences.
Counsel may respond to inquiries about the attorney-client
relationship and the client's ability to communicate
effectively with counsel to the extent that such responses do
not disclose confidential or privileged information.

18. If a client is found to be incompetent, counsel
should advocate for the least restrictive level of supervision
and the least intrusive treatment.

19. Where competency is at issue, or where the client
has been found incompetent, counsel has a continuing duty
to investigate and prepare the case. Where a client has been
found irrestorably incompetent, counsel should continue to
investigate and prepare the case sufficiently to ensure that
the client will not be prejudiced by any delay or hiatus in the
preparation of the case should he subsequently be returned to
competence and the prosecution resumed.

20. A previously competent client may become
incompetent over the course of a case and particularly under
the stress of hearings and trial. Counsel should be vigilant
and constantly reassess the client’s competence and be
prepared to raise the matter when appropriate. It is never
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untimely to
competence.

21. Some clients object strenuously to taking
psychotropic medication and counsel may be called upon to
advocate for protection of the client’s qualified right to
refuse medication.

C. Duties of Counsel When Client Attempts to Waive
Right to Counsel, and Duties of Standby and Hybrid
Counsel

1. When a client expresses a desire to waive the right
to counsel, counsel should take steps to protect the client’s
interests, to avoid conflicts and to ensure that the client
makes a knowing, voluntary and intelligent decision in
exercise of his rights under the Sixth Amendment and La.
Const. art. I, § 13. In particular, counsel should:

a. meet with the client as soon as possible to discuss
the reasons the client wishes to proceed pro se and to advise
the client of the many disadvantages of proceeding pro se.
Such advice should include: the full nature of the charges;
the range of punishments; the possible defenses; the role of
mitigation prior to and at trial; the complexities involved and
the rights and interests at stake; and the client’s capacity to
perform the role of defense attorney. Such advice should
also include an explanation of the stages of appellate, post-
conviction and habeas corpus review of any conviction or
sentence, the effect of failing to effectively preserve issues
for review and the impact of waiver of counsel on any
possible ineffective assistance of counsel claim.

b. if the client maintains an intention or inclination
to waive counsel, counsel should immediately request that
an attorney with experience representing juveniles consult
with the defendant and provide independent advice on the
exercise of his Sixth Amendment rights. The role of
independent counsel in this situation is not to represent the
client in the exercise of his Sixth Amendment rights but
instead to ensure that the client receives full and independent
legal advice before choosing whether to waive his right to
counsel.

c. in addition to seeking the assignment of
independent counsel, counsel assigned to represent the
defendant should immediately commence a thorough
investigation into the question of the defendant’s
competence to waive counsel and whether, in the
circumstances, any such waiver would be knowing,
voluntary and intelligent. Such an investigation should not
be limited to information obtained from interaction with the
client but should include a detailed examination of available
collateral sources (including documents and witnesses) as
well as consultation with relevant experts.

2. Where a client asserts his right to self-
representation counsel has an obligation both to investigate
the question of the client’s competence and the quality of the
purported waiver and to bring before the court evidence
raising doubts about these matters. Counsel should submit
the case for the client’s competent, knowing, voluntary and
intelligent waiver to full adversarial testing. Counsel is not
obligated to develop frivolous arguments in favor of
incompetency but must investigate and advocate in a way
that ensures that there is meaningful adversarial testing of
the question of the waiver of representation by counsel.

raise a question concerning a client’s
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Counsel remains responsible for the representation of the
client until such a time as the court grants the client’s motion
to proceed pro se and must continue to perform in
compliance with these performance standards. Where
appropriate, counsel should object to a court’s ruling
accepting a waiver of counsel, should ensure that the issue is
preserved for appellate review and should seek interlocutory
review of the decision.

3.  Where a juvenile facing a possible sentence of life
without parole has been permitted to proceed pro se, counsel
should move for the appointment of standby counsel and
should seek to persuade the defendant to accept the services
of standby counsel. The court may appoint stand by counsel
over the defendant’s objection and counsel should ordinarily
accept such an appointment. The court may place constraints
on the role of standby counsel and standby counsel should
object to any constraints beyond those required by the Sixth
Amendment. Where the quality of the defendant’s
relationship with counsel assigned to represent the defendant
is such that his or her ability to serve as standby counsel
would be significantly impaired, counsel should request
additional counsel and urge the court to appoint such
additional counsel as are assigned to the role of standby
counsel.

4. Attorneys acting as standby counsel shall comply
with these performance standards to the extent possible
within the limitations of their role as standby counsel.
Counsel appointed as standby counsel shall be entitled to be
remunerated and to have their expenses met in the same
manner and to the same extent as they would if assigned to
represent a defendant who was not proceeding pro se.

5. With the defendant’s consent, and subject to any
prohibition imposed by the court, standby counsel may
perform any role in the case that counsel would ordinarily
perform whether in front of or in the absence of the jury.

6. In the absence of his consent to do otherwise, a pro
se defendant must be allowed to preserve actual control over
the case he chooses to present to the jury and is entitled to
ensure that the jury’s perception that he is representing
himself is preserved. Accordingly, a defendant must be
allowed to control the organization and content of his own
defense, to make motions, to argue points of law, to
participate in Voir dire, to question witnesses, and to address
the court and the jury at appropriate points in the trial.

7. Where the defendant does not consent to the actions
of standby counsel, the permissible conduct of standby
counsel is different depending on whether the jury is present,
the issue is raised solely before a judge or the action is taken
entirely out of court.

a. Where the defendant does not consent to the
actions of standby counsel, counsel must not in the presence
of the jury make or substantially interfere with any
significant tactical decisions, control the questioning of
witnesses or speak instead of the defendant on any matter of
importance. Participation by counsel to steer a defendant
through the basic procedures of trial is, however,
permissible. Standby counsel should assist the pro se
defendant in overcoming routine procedural or evidentiary
obstacles to the completion of some specific task, such as
introducing evidence or objecting to testimony that the



defendant has clearly shown he wishes to complete. Counsel
should also assist to ensure the defendant’s compliance with
basic rules of courtroom protocol and procedure.

b. Counsel’s participation outside the presence of
the jury is far less constrained. Even without the consent of
the defendant, counsel may proactively participate in
proceedings outside of the presence of the jury as long as the
pro se defendant is allowed to address the court freely on his
own behalf and disagreements between counsel and the pro
se defendant are resolved by the judge in the defendant's
favor whenever the matter is one that would normally be left
to the discretion of counsel. Counsel should, in the absence
of the jury, take such actions in the case as are consistent
with the best interests of the client, including making any
objections, and motions as would be consistent with high
quality representation of the defendant.

8. Where it appears to standby counsel during the
course of the proceedings that the decision to permit the
defendant to proceed pro se or any decision to constrain the
role of standby counsel should be revisited, counsel should
move for reconsideration of those decisions.

9. Without interfering with the defendant’s right to
present his case in his own way, standby counsel should
continue to fully prepare the case in order to be ready to
assume responsibility for the representation of the defendant
should the court or the defendant reverse the waiver of
counsel. Where standby counsel is given or resumes
responsibility for the representation of the defendant,
counsel should move for all necessary time to prepare a
defense for both the guilt and sentencing phases of the trial,
as appropriate.

D. Counsel’s  Additional
Representing a Foreign National

1. Counsel at every stage of the case should make
appropriate efforts to determine whether any foreign country
might consider the client to be one of its nationals. Unless
predecessor counsel has already done so, counsel
representing a foreign national should:

a. immediately explain the benefits that the client
may obtain through consular assistance;

b. immediately notify the client of the right to
correspond with and have access to consular officers from
his or her country of nationality via the nearest Consulate;

c. with the permission of the client, contact the
nearest Consulate, and inform the relevant consular officials
about the client’s arrest and/or detention. In cases where
counsel is unable to secure informed permission,
professional judgment should be exercised to determine
whether it is nevertheless appropriate to inform the
Consulate;

d. where contact is made with the relevant
Consulate, counsel should discuss what specific assistance
the Consulate may be able to provide to the client in the
particular case;

e. research, consider and preserve any legal rights
the client may have on account of foreign nationality status;
and

Responsibilities ~ when

f. consider whether the client’s foreign accent,
dialect or knowledge of English is such that the client
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requires an interpreter and, if so, take steps to secure one
without delay for the duration of proceedings.

2. Where counsel has reason to believe that the client
may be a foreign national, counsel should ensure that the
defense team includes adequate expertise and experience in
dealing with the defense of foreign nationals.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:148.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Public Defender Board, LR 43:1940 (October 2017).
§2135. Trial

A. Counsel’s Duty of Trial Preparation

1. Throughout preparation and trial, counsel should
consider the defense case theory and ensure that counsel’s
decisions and actions are consistent with that theory. Where
counsel’s decisions or actions are inconsistent with the
theory, counsel should assess and understand why this is the
case and then either change the conduct or change the theory
to accommodate the new approach.

2. Counsel should complete the investigation,
discovery, and research in advance of trial, such that counsel
is confident that the most viable defense theory has been
fully developed, pursued, and refined. Ordinarily, this
process should be sufficiently advanced at least 180 days
before trial to ensure that issues related to funding, expert
witnesses, witness availability, securing witness attendance
and accommodation, witness preparation and other trial
preparation can proceed in an orderly and well planned
fashion.

3. Counsel should not forgo investigation and
preparation of a defense on the basis that the prosecution
case appears weak or counsel believes that no penalty phase
will be required.

4. Preparation for trial should include:

a. causing subpoenas to be issued for all potentially
helpful witnesses, and all potentially helpful physical or
documentary evidence:

i. counsel should ensure that all subpoenaed
witnesses are aware of the correct date and time to appear in
court, the action they should take when they appear in
response to the subpoena and how to contact counsel if
necessary;

ii. counsel should consider utilizing ex parte
procedures for the subpoena of persons, documents or things
when available;

iii. counsel should follow up on all subpoenas and
follow procedures for informing the court of non-compliance
and seeking enforcement;

iv. counsel may refrain from issuing subpoenas for
particular witnesses based on strong tactical considerations
and in the awareness of the waiver of the defendant’s rights
to compulsory process that this may entail.

b. arranging for defense experts to consult and/or
testify on evidentiary issues that are potentially helpful (e.g.,
testing of physical evidence, opinion testimony, etc.):

i. adequate arrangements for the funding,
scheduling and, where necessary, transport and
accommodation of expert witnesses should be made.

ii. counsel should prepare with the experts and
should be fully aware of the experts’ opinions on all relevant
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matters, including relevant prior testimony, before deciding
whether or not to present them at trial.

iii. counsel should determine the extent to which
evidence to be addressed by an expert witness may be
presented through lay witnesses;

c. ensuring that counsel has obtained, read and
incorporated into the defense theory all discovery, results of
defense investigation, transcripts from prior or related
proceedings and notices, motions and rulings in the case;

d. obtaining photographs and preparing -charts,
maps, diagrams, or other visual aids of all scenes, persons,
objects, or information which may assist the fact finder in
understanding the defense;

e. ensuring that the facilities at the courthouse will
be adequate to meet the needs of the trial and the defense
team.

5. Counsel should have available at the time of trial all
material relevant to both the guilt and sentencing phases that
may be necessary or of assistance at trial, including:

i. copies of all relevant documents filed in the
case;

ii. relevant documents prepared or obtained by
investigators;

iii.  Voir dire questions, topics or plans;

iv. outline or draft of opening statements for both
guilt and sentencing phases;

v. cross-examination plans
prosecution witnesses;

vi. direct examination plans for all prospective
defense witnesses;

vii. copies of defense subpoenas and proof of
service;

viii. prior statements and testimony of all
prosecution witnesses (e.g., transcripts, police reports) and
counsel should have prepared transcripts of any audio or
video taped witness statements. Counsel should also be
prepared to prove the prior statements if required;

ix. prior statements of all defense witnesses;

x. reports from defense experts;

xi. a list of all defense exhibits, and the witnesses
through whom they will be introduced (as well as a
contingency plan for having necessary exhibits admitted if,
for example, a witness fails to appear);

xii. exhibits, including originals and copies of all
documentary exhibits;

xiii. demonstrative materials, charts, overheads,
computer presentations or other similar materials intended
for use at trial;

xiv. proposed jury instructions with supporting case
citations, and where appropriate, consider and list the
evidence necessary to support the defense requests for jury
instructions; and

xv. relevant statutes and cases.

6. Counsel should be fully informed as to the rules of
evidence, court rules, and the law relating to all stages of the
trial process, and should be familiar with legal and
evidentiary issues that can reasonably be anticipated to arise
in the trial. During case preparation and throughout trial,
counsel should identify potential legal issues and the
corresponding objections or motions. Counsel should
consider when and how to raise those objections or motions.
Counsel should also consider how best to respond to

for all possible
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objections or motions that
prosecution.

7. Counsel should anticipate state objections and
possible adverse court rulings that may impact the defense
case theory, be prepared to address any such issues and have
contingency plans should counsel’s efforts be unsuccessful.
Counsel should consider in advance of trial and prepare for
the possibility of any emergency writ applications which
may be filed by either party as well as making arrangements
to ensure that the defense team is able to efficiently and
effectively litigate any unanticipated emergency writ
applications.

8. Counsel should decide if it is beneficial to secure an
advance ruling on issues likely to arise at trial (e.g., use of
prior convictions to impeach the defendant, admissibility of
particular items of evidence) and, where appropriate, counsel
should prepare motions and memoranda for such advance
rulings.

9. Counsel should advise the client as to suitable
courtroom dress and demeanor. Counsel should ensure that
the client has appropriate clothing and the court personnel
follow appropriate procedures so as not to reveal to jurors
that the client is incarcerated. Counsel should ensure that the
client is not seen by the jury in any form of physical
restraint. Counsel should ensure that steps are taken to avoid
prejudice arising from any security measures in the court and
object to the use of both visible restraints on the client and
any concealed restraints that adversely impact the client
physically or psychologically or impair the client’s ability to
consult freely with counsel.

10. Counsel should plan with the defense team the most
convenient system for conferring throughout the trial. Where
necessary, counsel should seek a court order to have the
client available for conferences and all required court
appearances.

11. Counsel should plan with the defense team for
contingencies arising from the absence or unavailability of
any team member and the procedure for accessing additional
resources for the team whenever required. Lead counsel
should ensure that additional resources, including legal,
investigative and support personnel, are available and
utilized as appropriate immediately prior to and during trial.
Lead counsel should ensure that all members of the defense
team are fully aware of their role and responsibilities at trial.

12. Throughout preparation and trial, counsel should
consider the potential effects that particular actions may
have upon the mitigation presentation and any verdict at the
sentencing phase if there is a finding of guilt.

13. Counsel shall take necessary steps to ensure full,
official recordation of all aspects of the court proceeding
including motions, bench conferences in chambers or at
sidebar, opening statements, closing arguments, and jury
instructions. If something transpires during the trial that is
relevant and significant and has not been made a part of the
record (for instance, communications out of the presence of
the court-reporter or non-verbal conduct), counsel should
ensure that the record reflects what occurred.

14. Counsel should make a written request for a
continuance if he or she determines that the defense is not
adequately prepared for trial or otherwise not able to present
a high quality defense on the scheduled trial date. Counsel
should be prepared to proffer a full justification for the

could be raised by the



continuance, explaining the incomplete preparation,
unavailable witness, prejudice from late disclosure by the
state or other reason for the continuance. Counsel should be
prepared to demonstrate reasonable diligence in preparing
for trial but should request any necessary continuance even
where counsel has not shown reasonable diligence. Counsel
should avoid prematurely exposing the defense case theory
by seeking to make any proffer of the reasons for the
continuance on an ex parte and under seal basis.

15. Counsel should take all necessary steps to secure
conditions of trial that allow for the provision of high quality
representation, that allow the «client to participate
meaningfully in his own defense and that make adequate
accommodations for any special needs the client may have.
Such conditions may include the hours of court, the number
and length of breaks, particular technological resources, the
use of interpreters or other assistants to the client’s
understanding and communication, the pace of questioning
and argument, medical assistance for the client and adequate
space in the courtroom for the client’s family and supporters.

16. Counsel should attempt to present as much
mitigation evidence as possible during the guilt-innocence
phase.

B. Jury Selection

1. Preparing for Voir dire

a. Counsel should be familiar with the procedures
by which a jury venire is selected in the particular
jurisdiction and should be alert to any potential legal
challenges to the composition or selection of the venire,
including the creation of the jury pool from which the venire
is selected. Similarly, counsel should be familiar with the
law concerning challenges for cause and peremptory
challenges and be alert to any potential legal challenges to
the law, practice or procedure applied. Counsel should
undertake a factual as well as legal investigation of any
potential challenges that may be made.

b. Counsel should be familiar with the local
practices and the individual trial judge's procedures for
selecting a jury from a panel of the venire, and should be
alert to any potential legal challenges to these practices and
procedures including any disproportionate impact the
practices and procedures may have on the gender or racial
makeup of the jury.

c. Counsel should be mindful that such challenges
may include challenges to the selection of the grand jury and
grand jury forepersons as well as to the selection of the petit
jury venire.

d. Prior to jury selection, counsel should seek to
obtain a prospective juror list and should develop a method
for tracking juror seating and selection. Counsel should be
aware of available juror information and, where appropriate,
should submit a request for a jury questionnaire by a pretrial
motion. In those cases where it appears necessary to conduct
a pretrial investigation of the background of jurors,
investigatory methods of defense counsel should neither
harass nor unduly embarrass potential jurors or invade their
privacy and, whenever possible, should be restricted to an
investigation of records and sources of information already
in existence.

e. Counsel should develop Voir dire questions in
advance of trial. Counsel should tailor Voir dire questions to
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the specific case. Voir dire should be integrated into and
advance counsel’s theory of the case for both guilt and
sentencing. Creative use of Voir dire can foreshadow crucial,
complex, expert, detrimental, or inflammatory evidence, and
emphasize the need for impartiality notwithstanding the
nature of the offense charged. Effective Voir dire will lay
much of the ground work for the opening statement.

f.  Voir dire questions should be designed to elicit
information about the attitudes and values of individual
jurors, which will inform counsel and the client in the
exercise of peremptory challenges and challenges for cause.
Areas of inquiry should include:

i. attitude towards sentencing a juvenile to a
sentence of life without parole; in particular, each juror’s
willingness and capacity to return a verdict that could result
in a sentence of life without parole if selected as a juror in
the case;

ii. attitudinal bias or prejudice (including those
based on race, religion, political beliefs, and sexual
preference);

iii. pretrial publicity (including the nature, extent
and source of the juror’s knowledge, and whether they have
learned information that will not be admitted at trial; have
discussed what they have read or heard; have heard, formed
or expressed opinions on guilt or innocence; and can set
such knowledge and opinions aside);

iv. feelings regarding the nature of the offense;

v. juror experience (or that of a close relative)
similar to evidence in the case;

vi. experience (or that of a close relative) as a
crime victim, witness, or defendant;

vii. amount of weight given to testimony of a
police officer (including any experience in law enforcement
or relationship with those in law enforcement);

viii. acquaintance with  witness,
defendant;

ix. attitudes toward defenses;

X. ability to understand principles of law and
willingness to accept the law as given by the court;

xi. prior experience as a juror;

xii. formal qualifications to serve as a juror;

xiii. ability to render an impartial verdict according
to the law and the evidence; and

xiv. other areas of inquiry particular to the juror,
such as whether a bilingual juror is willing to abide by the
translator’s version of the testimony, or whether a hearing
impaired juror will refrain from reading lips of parties
having private conversations unintended for the jurors’
perception.

g. Among the other purposes Voir dire questions
should be designed to serve are the following:

i. to convey to the panel legal principles which
are important to the defense case and to determine the jurors’
attitudes toward those legal principles (especially where
there is some indication that particular legal principles may
not be favored or understood by the population in general or
where a principle is peculiarly based on specific facts of the
case);

ii. to preview the case for the jurors so as to
lessen the impact of damaging information which is likely to
come to their attention during the trial;

counsel or
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iii. to present the client and the defense case in a
favorable light, without prematurely disclosing information
about the defense case to the prosecutor; and

iv. to establish a relationship with the jury.
Counsel should be aware that jurors will develop
impressions of counsel and the defendant, and should
recognize the importance of creating a favorable impression.

h. Counsel should be familiar with the law
concerning mandatory and discretionary Voir dire inquiries
so as to be able to defend any request to ask particular
questions of prospective jurors.

i. Counsel should be familiar with the law
concerning challenges for cause and peremptory challenges.
Voir dire should be responsive to this legal framework and
designed to ensure that any basis for a cause challenge is
adequately disclosed by the questions and answers.

j-  Counsel should be aware of the waiver of judicial
review of any cause challenge denied by the trial court
where the defense does not exhaust its peremptory
challenges. Counsel should create an appropriate record in
the trial court where peremptory challenges are exhausted
without the defense successfully removing all jurors against
whom an unsuccessful challenge for cause had been made.

k. Where appropriate, counsel should consider
seeking expert assistance in the jury selection process.
Recognizing the scope of the task of adequately recording all
relevant information during the Voir dire process, lead
counsel should ensure that the team has secured adequate
resources, in the form of additional personnel or equipment,
to adequately perform this task.

2. Examination of the Prospective Jurors

a. Counsel should personally Voir dire the panel.

b. If the court denies counsel’s request to ask
questions during Voir dire that are significant or necessary to
the defense of the case, counsel should take all steps
necessary to protect the Voir dire record for judicial review
including, where appropriate, filing a copy of the proposed
Voir dire questions or reading proposed questions into the
record.

c. Counsel should consider requesting individual,
sequestered Voir dire, particularly in cases where the Voir
dire will canvas sensitive or potentially prejudicial subjects,
for example, personal experiences of jurors of abuse, prior
exposure to media coverage of the case and knowledge of
the case. If particular Voir dire questions may elicit sensitive
or prejudicial answers, counsel should consider requesting
that those parts of the questioning be conducted outside the
presence of the other jurors. Counsel may also consider
requesting that the court, rather than counsel, conduct the
Voir dire as to sensitive questions.

d. In a group Voir dire, counsel should take care
when asking questions which may elicit responses capable
of prejudicing other prospective jurors. Counsel should
design both questions and questioning style in group Voir
dire to elicit responses in a way that will minimize any
negative effect and maximize any favorable effect on other
prospective jurors having regard to counsel’s objectives in
Voir dire.

e. When asking questions for the purpose of
eliciting information from a juror, counsel should usually
phrase questions in an open-ended fashion that elicits
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substantive responses, rather than allowing the juror to
respond by silence or with a simple yes or no.

f.  Counsel should ensure that the record reflects all
answers of all jurors to all questions asked. Counsel should
ensure that the record clearly reflects which juror in a panel
is being asked a particular question and which gives a
particular answer. Where questions are asked of an entire
panel or non-verbal responses are given, counsel should
ensure that the record accurately reflects all of the responses
given and which jurors gave those responses.

g. Counsel should ensure that other members of the
defense team are making detailed notes of the responses of
individual jurors, the responses of venire panels to more
generally directed questions and the demeanor and reactions
of members of the venire.

3. Counsel should determine the extent to which each
juror could give meaningful consideration to mitigating
circumstances, having particular regard to those
circumstances defined as mitigating in the statute and the
case law.

4. Counsel should determine the extent to which a
juror’s views on juvenile life without parole or mitigation
may substantially impair his or her ability to make an
impartial decision at guilt or sentencing. Counsel may
consider exploring factors such as the strength of the juror’s
views on life without parole for a juvenile, the origin of
those views, how long they have been held and whether the
juror has discussed those views with others.

5. Counsel should apply techniques of Voir dire
designed to insulate jurors who are to be challenged for
cause against rehabilitation based, in particular, upon their
stated willingness to follow the law.

6. Counsel should mount a challenge for cause in all
cases where there is a reasonable argument that the juror’s
views on sentencing a juvenile to life without parole or
mitigation would prevent or substantially impair the
performance of the juror’s duties in accordance with the
instructions or the oath.

7. Counsel should apply techniques of Voir dire
designed to rehabilitate jurors who have expressed scruples
against the infliction of a life without parole sentence on a
juvenile.

8. Counsel should apply techniques of Voir dire
designed to ensure that each prospective juror understands
and accepts:

a. that each juror is entitled to their own opinion
and vote;

b. that while the juror must deliberate, the juror’s
opinion is not subject to negotiation or compromise and is
free from criticism by or explanation to the judge, the
prosecutor or others; and

c. that each juror is entitled to the assistance of the
court in having his or her opinion respected.

9. Counsel should consider exercising peremptory
challenges solely or principally on the assessment of each
juror’s attitude to life without parole and mitigation.

C. Other challenges for Cause and Peremptory
Challenges

1. Counsel should challenge for cause all prospective
jurors against whom a legitimate challenge can be made
when it is likely to benefit the client.



2. When a challenge for cause is denied, counsel
should consider exercising a peremptory challenge to
remove the juror.

3. In exercising challenges for cause and peremptory
strikes, counsel should consider both the panelists who may
replace a person who is removed and the total number of
peremptory challenges available to the state and the defense.
In making this decision counsel should be mindful of the law
requiring counsel to use one of his or her remaining
peremptory challenges curatively to remove a juror upon
whom counsel was denied a cause challenge or waive the
complaint on appeal, even where counsel ultimately
exhausts all peremptory challenges.

4. Counsel should timely object to and preserve for
appellate review all issues relating to the unconstitutional
exclusion of jurors by the prosecutor or the court.

5. Counsel should request additional peremptory
challenges where appropriate in the circumstances present in
the case.

D. Unconstitutional Exclusion of Jurors

1. In preparation for trial, during Voir dire and at jury
selection, the defense team should gather and record all
information relevant to a challenge to the state’s use of
peremptory strikes based in part or in whole on race, gender
or any other impermissible consideration. This will include:
the race and gender of the venire, the panel, the petit jury
and the jurors struck for cause and peremptorily; any
disparity in questioning style between jurors; a comparative
analysis of the treatment of similarly placed jurors; non-
verbal conduct of potential jurors; historical evidence of
policy, practice or a pattern of discriminatory strikes; and,
other evidence of discriminatory intent. Such material
should be advanced in support of any challenge to the
exercise of a state peremptory strike where available and
appropriate in the circumstances. Counsel should ensure that
the record reflects the racial and gender composition of the
jury pool, the venire, each panel, the peremptory challenges
made by both parties, and of the petit jury. The record should
also reflect the race and gender of the defendant, the
victim(s) and potential witnesses, and any motivation the
state may have with regard to race or gender in exercising
peremptory challenges. Counsel should also ensure that,
where necessary the record reflects non-verbal conduct by
jurors such as demeanor, tone and appearance.

2. Where evidence of the discriminatory use of
peremptory strikes, including evidence of the presence of a
motive for discriminatory use of peremptory strikes emerges
after the jury is sworn, counsel should make or reurge any
earlier objection to the state’s strikes.

3. Counsel should not exercise a peremptory strike on
the basis of race, gender or any other impermissible
consideration and should maintain sufficient
contemporaneous notes to allow reasons for particular
peremptory strikes to be proffered if required by the court.

E. Voir dire After the Jury has been Impaneled

1. Counsel should consider requesting additional Voir
dire whenever potentially prejudicial events occur, for
instance, when jurors are exposed to publicity during the
trial, jurors have had conversations with counsel or court
officials, jurors learn inadmissible evidence, it is revealed
that jurors responded incorrectly during Voir dire, or jurors
otherwise violated the court’s instructions.
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2. Counsel should be diligent and creative in framing
questions that not only probe the particular issue, but also
avoid creating or increasing any prejudice. Counsel should
consider requesting curative instructions, seating alternate
jurors, a mistrial, or other corrective measures.

3. If the verdict has already been rendered, counsel
should request a post-trial hearing and an opportunity to
examine jurors within the scope permitted by law.

F.  Objection to Error and Preservation of Issues for Post
Judgment Review

1. Counsel should be prepared to make all appropriate
evidentiary objections and offers of proof, and should
vigorously contest the state’s evidence and argument through
objections, cross-examination of witnesses, presentation of
impeachment evidence and rebuttal. Counsel should be alert
for, object to, and make sure the record adequately reflects
instances of prosecutorial misconduct.

2. Counsel should make timely objections whenever a
claim for relief exists under the law at present or under a
good faith argument for the extension, modification or
reversal of existing law unless sound tactical reasons exist
for not doing so. There should be a strong presumption in
favor of making all available objections and any decision not
to object should be made in the full awareness that this may
constitute an irrevocable waiver of the client’s rights.

3. Where appropriate, objections should include
motions for mistrial and/or admonishments to ignore or limit
the effect of evidence. Counsel should seek an evidentiary
hearing where further development of the record in support
of an objection would advance the client’s interests. Areas in
which counsel should be prepared to object include:

a. the admissibility or exclusion of evidence and the
use to which evidence may be put;

b. the form or content of prosecution questioning,
including during Voir dire;

c. improper exercises of prosecutorial or judicial
authority, such as racially motivated peremptory challenges
or judicial questioning of witnesses that passes beyond the
neutral judicial role and places the judge in the role of
advocate;

d. the form or content of prosecution argument,
including the scope of rebuttal argument;

e. jury instructions and verdict forms; and

f.  any structural defects.

4. Counsel should ensure that all objections are made
on the record and comply with the formal requirements
applicable in the circumstances for making an effective
objection and preserving a claim for subsequent review.
These formal requirements may relate to a range of
considerations, including: timing of the objection; whether
an objection is oral or written; the need to proffer excluded
testimony or questions; requesting admonishment of the
jury; requesting a mistrial; exhausting peremptory
challenges; providing notice to the attorney general; and
the specific content of the objection. In addition to the
objection itself, counsel should ensure that information
relevant to potential review is preserved in the record, i.e.,
that the transcript, the court file, or the exhibits preserved for
review include all the information about the events in the
trial court that a reviewing court might need to rule in the
client’s favor.

Louisiana Register Vol. 43, No. 10 October 20, 2017



5. Before trial, counsel should ascertain the particular
judge’s procedures for objections. If the judge orders that
counsel not state the grounds for the objection in the jury’s
presence, or if the reasons for the objection require
explanation or risk prejudicing the jury, counsel should
request permission to make the objection out of the hearing
of the jury, for example, by approaching the bench. Counsel
should ensure that any objection and ruling is made on the
record and where this is not possible at a bench conference,
should request another procedure for making objections,
such as having objections handled in chambers in the
presence of the court reporter. Where, despite counsel’s
efforts, objections are made or rulings announced in the
absence of the court reporter, counsel should ensure that
those objections and rulings are subsequently placed on the
record in as full a detail as possible

6. Where an objection is made, counsel should state
the specific grounds of objection and be prepared to fully
explain and argue all bases of the objection. Where a claim
for relief exists based on constitutional grounds, counsel
should ensure that the record reflects that the objection is
brought on those constitutional grounds. Counsel should be
particularly careful to ensure that the record reflects the
federal nature of any objection based in federal
constitutional law or any other federal law.

7. Counsel’s arguments to the court should explain
both why the law is in the client’s favor and why the ruling
matters. Arguments should be precise; objections should be
timely, clear and specific. For example:

a. if the court excludes evidence, counsel should
proffer what the evidence would be, why it is important to
the defense, and how its exclusion would harm the defense.

b. if the court limits cross-examination, counsel
should proffer what counsel was attempting to elicit and why
it is important.

c. if the court admits evidence over defense
objection, counsel should, where appropriate, move for a
limiting instruction.

d. if the court rules inadmissible prejudicial
evidence already placed before the jury, counsel should seek
a mistrial and/or an admonishment, as appropriate.

8. Counsel should not refrain from making objections
simply because they are unsure of the precise legal principle
or case name to invoke. In these situations, counsel should
explain the client’s position in factual terms, explaining why
a certain ruling under specified facts is prejudicial to the
client.

9. Counsel should not rely on objections made by co-
defendant’s counsel unless the judge has made clear that an
objection on behalf of one defendant counts as an objection
for all defendants. Even in that situation, counsel may want
to identify specific prejudice that would befall her client if
the court ruled adversely.

10. Counsel should take care not to appear to acquiesce
in adverse rulings, by, for example, ending the discussion
with comments intended to reflect politeness (e.g. “Thank
you, Your Honor”) but which may appear in the transcript as
an abandonment of counsel’s earlier objection and
agreement with the trial court’s rationale. Accordingly,
counsel should find ways to be polite while making clear
that the objection has not been abandoned.
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11. Counsel should insist on adequate methods for
recording demonstrative evidence. For example, diagrams
should be drawn on paper instead of blackboards, and
demonstrations not amenable to verbal descriptions should
be videotaped. Requests for preservation of exhibits and
diagrams should be made in a timely manner. Counsel
should make sure that all references to exhibits contain the
exhibit number.

12. Counsel at every stage have an obligation to satisfy
themselves independently that the official record of the
proceedings is complete and accurate and to supplement or
correct it as appropriate.

13. If something transpires during the trial that is
relevant and significant and has not been made a part of the
record (for instance, communications out of the presence of
the court-reporter or non-verbal conduct), counsel should
ensure that the record reflects what occurred.

G. Opening Statement

1. Counsel should make an opening statement.

2. Prior to delivering an opening statement, counsel
should ask for sequestration of witnesses, including law
enforcement, unless a strategic reason exists for not doing
SO.

3. Counsel should be familiar with the law of the
jurisdiction and the individual trial judge’s practice
regarding the permissible content of an opening statement.

4. Counsel should consider the strategic advantages
and disadvantages of disclosure of particular information
during opening statement. For example, if the evidence that
the defense might present depends on evidence to be
introduced in the state’s case, counsel should avoid making
promises of what evidence it will present because counsel
may decide not to present that evidence. Counsel should not
discuss in the opening statement the defense strategy with
the jury to the extent that later defense decisions, such as
putting the client or particular defense witnesses on the stand
can be interpreted as concessions of the prosecution meeting
its burden, or of weakness of the defense case. Counsel
should consider the need to, and if appropriate, ask the court
to instruct the prosecution not to mention in opening
statement contested evidence for which the court has not
determined admissibility.

5. Before the opening statement, counsel should be
familiar with the names of all witnesses and the crucial
dates, times and places, and should have mastered each
witness’s testimony so that favorable portions can be
highlighted. If the complainant and defendant know each
other, counsel should consider discussing their relationship
and previous activities to create a context for the alleged
offense. Counsel may wish to disclose defense witnesses’
impeachable convictions, only if counsel is certain that the
witnesses will testify. Where evidence is likely to be ruled
inadmissible, counsel should refer to it only after obtaining a
ruling from the court.

6. Counsel’s objectives in making an opening
statement may include the following:

a. to provide an overview of the defense case,
introduce the theory of the defense, and explain the evidence
the defense will present to minimize prejudice from the
government case;



b. to identify the weaknesses of the prosecution's
case, point out facts that are favorable to the defense that the
government omitted in its opening, create immediate
skepticism about the direct testimony of government
witnesses and make the purpose of counsel’s cross-
examination more understandable;

c. to emphasize the prosecution's burden of proof;

d. to summarize the testimony of witnesses, and the
role of each in relationship to the entire case and to present
explanations for government witnesses’ testimony, i.e. bias,
lack of ability to observe, intoxication and Giglio evidence;

e. to describe the exhibits which will be introduced
and the role of each in relationship to the entire case;

f. to clarify the jurors’ responsibilities;

g. to point out alternative inferences from
circumstantial evidence arising from either the government’s
case or evidence the defense will present, and to state the
ultimate inferences which counsel wishes the jury to draw;

h. to establish counsel's credibility with the jury;

i. to personalize and humanize the client and
counsel for the jury; and

j- to prepare the jury for the client’s testimony or
decision not to testify.

7. Counsel should consider incorporating the promises
of proof the prosecutor makes to the jury during opening
statement or the defense summation. Counsel should keep
close account of what is proffered. Variances between the
opening statement and the evidence may necessitate a
mistrial, a cautionary instruction, or prove to be a fruitful
ground for closing argument.

8.  Whenever the prosecutor oversteps the bounds of
proper opening statement (by, for example, referencing
prejudicial material or other matters of questionable
admissibility and assertions of fact that the government will
not be able to prove), counsel should object, requesting a
mistrial, or seeking cautionary instructions, unless clear
tactical considerations suggest otherwise. Such tactical
considerations may include, but are not limited to:

a. the significance of the prosecutor’s error;

b. the possibility that an objection might enhance
the significance of the information in the jury’s mind, or
negatively impact the jury; and

c. whether there are any rules made by the judge
against objecting during the other attorney’s opening
argument.

9. Improper statements that counsel should consider
objecting to may include:

a. attempts to arouse undue sympathy for the victim
of a crime or put the jurors in the shoes of the victim;

b. appeals to the passions and prejudices of the
jurors;

c. evidence of other crimes;

defendant’s prior record;

e. reciting evidence at great length or in undue
detail;

f. personal evaluation of the case or of any state’s
witness;

g. argument on the merits of the case or the
pertinent law; and

h. defendant’s possible failure to testify or present
evidence.
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H. Preparation for Challenging the Prosecution’s Case

1. Counsel should attempt to anticipate weaknesses in
the prosecution's proof. Counsel should systematically
analyze all potential prosecution evidence, including
physical evidence, for evidentiary problems and, where
appropriate, challenge its admissibility and/or present other
evidence that would controvert the state’s evidence. Counsel
should make all appropriate challenges to improper
testimony. Counsel should challenge improper bolstering of
state witnesses.

2. Counsel should consider the advantages and
disadvantages of entering into stipulations concerning the
prosecution’s case. If a fact or facts to be stipulated are
harmful to the client but there is still an advantage to
stipulating, counsel should make certain that the stipulation
is true before consenting to a stipulation. While there may be
strategic reasons to forgo cross-examination of particular
witnesses or objections to evidence, counsel should make
sure to subject the state’s case to vigorous adversarial
testing.

3. In preparing for cross-examination, counsel should
be familiar with the applicable law and procedures
concerning cross-examinations and impeachment of
witnesses. In order to develop material for impeachment or
to discover documents subject to disclosure, counsel should
be prepared to question witnesses as to the existence of prior
statements which they may have made or adopted.

4. In preparing for cross-examination, counsel should:

a. consider the need to integrate cross-examination,
the theory of the defense and closing argument;

b. consider whether cross-examination of each
individual witness is likely to generate helpful information,
and avoid asking questions that are unnecessary, might elicit
responses harmful to the defense case or might open the
door to damaging and otherwise improper redirect
examination;

c. anticipate those witnesses the prosecutor might
call in its case-in-chief or in rebuttal;

d. prepare a cross-examination plan for each of the
anticipated witnesses;

e. be alert to inconsistencies,
contradictions in a witness’ testimony;

f. be alert to possible inconsistencies, variations
and contradictions between different witnesses' testimony;

g. be alert to significant omission or deficiencies in
the testimony of any witnesses;

h. review and organize all prior statements of the
witnesses and any prior relevant testimony of the
prospective witnesses;

i. have prepared a transcript of all audio or video
tape recorded statements made by the witness;

j- where appropriate, review relevant statutes and
local law enforcement policy and procedure manuals,
disciplinary records and department regulations for possible
use in cross-examining law enforcement witnesses;

k. be alert to and raise, where appropriate, issues
relating to witness competency and credibility, including
bias and motive for testifying, evidence of collaboration
between witnesses, innate physical ability to perceive,
external impediments to the witness’ perception,
psychological hindrances to accurate perception, and faulty
memory;

variations and
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1. have prepared, for introduction into evidence, all
documents which counsel intends to use during the cross-
examination, including certified copies of records such as
prior convictions of the witness or prior sworn testimony of
the witness;

m. be alert to potential Fifth Amendment and other
privileges that may apply to any witness;

n. elicit all available evidence to support the theory
of defense; and

0. prepare a memorandum of law in support of the
propriety of any line of impeachment likely to be
challenged.

5. Counsel should consider conducting a Voir dire
examination of potential prosecution witnesses who may not
be competent to give particular testimony, including expert
witnesses whom the prosecutor may call. Counsel should be
aware of the applicable law of the jurisdiction concerning
competency of witnesses in general and admission of expert
testimony in particular in order to be able to raise
appropriate objections. Counsel should not stipulate to the
admission of expert testimony that counsel knows will be
harmful to the defense where there exists a viable claim
regarding its admissibility. Counsel should be alert to
frequently encountered competency issues such as: age
(chronological and developmental), taint of witness’ ability
to recall events by external factors such as suggestion,
mental disability due to drug or alcohol abuse, and mental
illness.

6. Before trial, counsel should ascertain whether the
prosecutor has provided copies of all prior statements of the
witnesses to the extent required by the law. If disclosure was
not properly made counsel should consider requesting relief
as appropriate including:

a. adequate time to review the documents or
investigate and prepare further before commencing cross-
examination, including a recess or continuance if necessary;

b. exclusion of the witness’ testimony and all
evidence affected by that testimonys;

Cc. a mistrial;

d. dismissal of the case; and/or

e. any other sanctions counsel believes would
remedy the violation.

7. Counsel should attempt to mitigate the prejudicial
impact of physical evidence where possible by: attempting
to stipulate to facts that the government seeks to establish
through prejudicial evidence, moving to redact irrelevant
and unduly prejudicial information from documents,
recordings and transcripts, and/or asking the court to exclude
part of the proposed evidence as unnecessarily cumulative.
Where prejudicial physical evidence will be admitted,
counsel should seek to lessen its prejudice by seeking
restrictions on the form of the evidence (e.g. size of
photographs, black and white, rather than color), the manner
of presentation of the evidence and to bar undue emphasis or
repetitive presentation of the evidence. Similarly, where
necessary, counsel should object to the exclusion or
redaction of exculpatory portions of evidence.

8. Counsel should become familiar with all areas in
which expert evidence may be offered and should develop a
strong knowledge of all forensic fields involved in the case
with the assistance of experts as appropriate.
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I.  Presenting the Client’s Case

1. Counsel should develop, in consultation with the
client, an overall defense strategy. Counsel should prepare
for the need to adapt the defense strategy during trial where
necessary. In extreme cases where a defense theory is no
longer tenable, counsel should abandon that theory rather
than losing all credibility with the jury, and proceed to
emphasize the available defense evidence which supports
another theory of defense. In deciding on defense strategy,
counsel should consider whether the client's interests are
best served by not putting on a defense case, and instead
relying on the prosecution's failure to meet its constitutional
burden of proving each element beyond a reasonable doubt.
Even where no affirmative defense to guilt is mounted,
counsel must be conscious of the potential for the case to
proceed to sentencing phase and should ensure that the guilt
phase is conducted in a way that supports and extracts any
available advantages in the guilt phase for the sentencing
phase presentation. Counsel should be conscious of the
perils of a denial defense and the likely negative effect such
a defense will have should the case proceed to sentencing
phase.

2. Counsel should not put on a non-viable defense but
at the same time, even when no theory of defense is
available, if the decision to stand trial has been made,
counsel must hold the prosecution to its heavy burden of
proof beyond reasonable doubt.

3. Counsel should discuss with the client, in an age
and developmentally appropriate manner, all of the
considerations relevant to the client's decision to testify,
including but not limited to, the client’s constitutional right
to testify, his or her right to not testify, the nature of the
defense, the client’s likely effectiveness as a witness on
direct and under cross-examination, the client’s
susceptibility to impeachment with prior convictions, bad
acts, out-of-court statements or evidence that has been
suppressed, the client’s demeanor and temperament, and the
availability of other defense or rebuttal evidence. Counsel
should give special consideration to the likely impact of the
client’s testimony on any defenses and any possible
mitigation presentation, particularly where questions of
mental health and mental capacity are in issue. Counsel shall
recommend the decision which counsel believes to be in the
client’s best interest. The ultimate decision whether to testify
is the client’s. Counsel should also be familiar with his or
her ethical responsibilities that may be applicable if the
client insists on testifying untruthfully. Counsel should
prepare for the possibility that the client’s testimony may
become essential to the defense case. Therefore, the client
should be thoroughly prepared for both direct and cross-
examination before trial. Counsel should familiarize the
client with all prior statements and exhibits, and review
appropriate demeanor for taking the stand. Counsel should
be respectful of the client when conducting the direct
examination, eliciting testimony that will be helpful to the
client’s defense. Counsel should avoid unnecessary direct
examination that opens the door to damaging cross
examination.

4. Counsel should be aware of the elements of any
affirmative defense and know whether, under the applicable
law of the jurisdiction, the client bears a burden of



persuasion or a burden of production. Counsel should be
familiar with the notice requirements for affirmative
defenses and introduction of expert testimony.

5. In preparing for presentation of a defense case,
counsel should, where appropriate:

a. consider all potential evidence which could
corroborate the defense case, and the import of any evidence
which is missing;

b. after discussion with the client, make the decision
whether to call any witnesses and, if calling witnesses,
decide which witnesses will provide the most compelling
evidence of the client’s defense. In making this decision,
counsel should consider that credibility issues with particular
witnesses can be overcome when several witnesses testify to
the same facts. Counsel should not call witnesses who will
be damaging to the defense;

c. develop a plan for direct examination of each
potential defense witness;

d. determine the implications that the order of
witnesses may have on the defense case;

e. determine what facts necessary for the defense
case can be elicited through the cross-examination of the
prosecution's witnesses;

f.  consider the possible use and careful preparation
of character witnesses, and any negative consequences that
may flow from such testimonys;

g. consider the need for, and availability of, expert
witnesses, especially to rebut any expert opinions offered by
the prosecution, and what evidence must be submitted to lay
the foundation for the expert's testimonys;

h. consider and prepare for the need to call a
defense investigator as a witness;

i. review all documentary evidence that must be
presented;

j. review all
presented;

k. consider using demonstrative evidence (and the
witnesses necessary to admit such evidence); and

1. consider the order of exhibit presentation and, if
appropriate, with leave of court prior to trial, label each
exhibit.

6. In developing and presenting the defense case,
counsel should consider the implications it may have for a
rebuttal by the prosecutor.

7. Counsel should prepare all witnesses for direct and
possible cross-examination. Where appropriate, counsel
should also advise witnesses of suitable courtroom dress and
demeanor, and procedures including sequestration.

8. Counsel should systematically analyze all potential
defense evidence for evidentiary problems. Counsel should
research the law and prepare legal arguments in support of
the admission of each piece of testimony or other evidence.
Counsel should plan for the contingency that particular items
of evidence may be ruled inadmissible and prepare for
alternative means by which the evidence, or similar
evidence, can be offered. Similarly, counsel should have
contingency plans for adjusting the defense case theory
where important evidence may be ruled inadmissible.
Counsel should not seek to have excluded prosecution
evidence that is helpful to the defense.

9. Counsel should conduct a direct examination that
follows the rules of evidence, effectively presents the

tangible evidence that must be
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defense theory,
points.

10. If a prosecution objection is sustained or defense
evidence is improperly excluded, counsel should make
appropriate efforts to rephrase the question(s) and/or make
an offer of proof.

11. Counsel should object to
examination by the prosecution.

12. Counsel should conduct redirect examination as
appropriate.

13. At the close of the defense case, counsel should
renew the motion for a directed verdict of acquittal on each
charged count.

14. Counsel should keep a record of all exhibits
identified or admitted.

15. If a witness does not appear, counsel should request
a recess or continuance in order to give counsel a reasonable
amount of time to locate and produce the witness. Counsel
should request any available relief if the witness does not
appear.

16. Understanding that all evidence introduced at guilt
may be relied on at sentencing, counsel should actively
consider the benefits of presenting evidence admissible in
the guilt phase that is also relevant in mitigation of
punishment.

J.  Preparation of the Closing Argument

1. Counsel should make a closing argument.

2. Counsel should be familiar with the substantive
limits on both prosecution and defense summation.

3. Counsel should be familiar with the court rules,
applicable statutes and law, and the individual judge’s
practice concerning limits and objections during closing
argument, and provisions for rebuttal argument by the
prosecution.

4. Well before trial, counsel should plan the themes,
content, and organization of the summation. The basic
argument should be formulated before the first juror is
sworn, with accurate notes taken throughout the trial to
permit incorporation of the developments at trial. In
developing closing argument, counsel should review the
proceedings to determine what aspects can be used in pursuit
of the defense theory of the case and, where appropriate,
should consider:

a. highlighting weaknesses in the prosecution's
case, including what potential corroborative evidence is
missing, especially in light of the prosecution’s burden of
proof;

b. describing favorable inferences to be drawn from
the evidence;

c. incorporating into the argument:

i. the theory of the defense case;
ii. helpful testimony from direct and cross-
examinations;
iii. verbatim instructions drawn from the expected
jury charge;
iv. responses to
arguments;
v. the promises of proof the prosecutor made to
the jury during the opening statement; and
vi. visual aids and exhibits;

d. the effect of the defense argument on the

prosecutor’s rebuttal argument.

and anticipates/defuses potential weak

improper  cross-

anticipated prosecution

Louisiana Register Vol. 43, No. 10 October 20, 2017



5. Counsel should not demean or disparage or be
openly hostile towards the client.

6. Whenever the prosecutor exceeds the scope of
permissible argument or rebuttal, counsel should object,
request a mistrial, or seek a cautionary instruction unless
strong tactical considerations suggest otherwise.

K. Jury Instructions and Verdict

1. Counsel should be familiar with the Louisiana
Rules of Court and the individual judge’s practices
concerning ruling on proposed instructions, charging the
jury, use of standard charges and preserving objections to the
instructions.

2. Counsel should always
instructions in writing.

3. Counsel should review the court’s proposed jury
charge and any special written charge proposed by the state
and, where appropriate, counsel should submit special
written charges which present the applicable law in the
manner most favorable to the defense in light of the
particular circumstances of the case, including the
desirability of seeking a verdict on a lesser included offense.

4. Where possible, counsel should provide citations to
statute and case law in support of any proposed charge.
Counsel should endeavor to ensure that all jury charge
discussions are on the record or, at the very least, that all
objections and rulings are reflected in the record.

5. Where appropriate, counsel should object to and
argue against any improper charge proposed by the
prosecution or the court.

6. If the court refuses to adopt a charge requested by
counsel, or gives a charge over counsel's objection, counsel
should take all steps necessary to preserve the record,
including ensuring that a written copy of any proposed
special written charge is included in the record.

7. During delivery of the charge, counsel should be
alert to any deviations from the judge's planned instructions,
object to deviations unfavorable to the client, and, if
necessary request an additional or curative charge.

8. If there are grounds for objecting to any aspect of
the charge, counsel should seek to object before the verdict
form is submitted to the jury and the jury is allowed to begin
deliberations.

9. If the court proposes giving a further or
supplemental charge to the jury, either upon request of the
jurors or upon their failure to reach a verdict, counsel should
request that the judge provide a copy of the proposed charge
to counsel before it is delivered to the jury. Counsel should
be present for any further charge of the jury and should
renew or make new objections as appropriate to any further
charge given to the jurors after the jurors have begun their
deliberations. Counsel should object to any charge which
expressly or implicitly threatens to keep the jury sequestered
indefinitely until a verdict is reached or is otherwise
improperly coercive, for example, by omitting the caution to
jurors that they should not abandon their deeply held beliefs.

10. Counsel should reserve the right to make
exceptions to the jury instructions above and beyond any
specific objections that were made during the trial.

11. Upon a finding of guilt, counsel should be alert to
any improprieties in the verdict and should request the court
to poll the jury. In a multi-count indictment, defense counsel

submit proposed jury
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normally should request a poll as to each count on which the
jury has convicted.
L. The Defense Case Concerning Sentencing

1. Preparation for the sentencing phase should begin
immediately upon counsel’s entry into the case. Counsel at
every stage of the case have a continuing duty to investigate
issues bearing upon sentencing and to seek information that
supports mitigation, explains the offense, or rebuts the
prosecution’s case in aggravation. Counsel should not forgo
investigating or presenting mitigation in favor of a strategy
of relying only on residual doubt or sympathy and mercy.
Counsel should exercise great caution in seeking to rely
upon residual doubt as to the defendant’s guilt.

2. Trial counsel should discuss with the client early in
the case the sentencing alternatives available, and the
relationship between the strategy for the sentencing phase
and for the guilt phase.

3. Prior to the sentencing phase, trial counsel should
discuss with the client the specific sentencing phase
procedures of the jurisdiction and advise the client of steps
being taken in preparation for sentencing.

4. Counsel at every stage of the case should discuss
with the client the content and purpose of the information
concerning sentencing that they intend to present to the jury,
means by which the mitigation presentation might be
strengthened, and the strategy for meeting the prosecution’s
case in aggravation.

5. As with the guilt phase, counsel should consider
and discuss with the client, the advisability and possible
consequences of the client testifying in the sentencing phase.

6. Counsel should present all reasonably available
evidence in mitigation unless there are strong strategic
reasons to forgo some portion of such evidence. Counsel
should make every effort to find a way to successfully
present all of the mitigating evidence rather than to abandon
a piece or pieces of mitigating evidence due to potential
negatives arising from the evidence. Counsel should not
make agreements with the prosecution whereby the defense
agrees to put on little or no mitigation evidence.

7. Counsel should present mitigating evidence in an
organized and coherent fashion, especially when it is of a
complex nature involving expert testimony. Counsel should
seek to present a narrative of the client’s life story that serves
to humanize the client and offers a cohesive theory for a
sentence other than life without parole rather than presenting
each mitigating circumstance as separate and distinct from
each other. Counsel should seek to illustrate the ways
different pieces of mitigation evidence interrelate to ensure a
comprehensive picture of the client’s life and the mitigation
case that is produced. Counsel should consider the need to
utilize an expert witness to synthesize or explain various
and/or divergent elements of a mitigation presentation.
However, counsel should be conscious of the desirability of
presenting such evidence through lay witnesses, rather than
relying too heavily upon expert testimony. Counsel should
present all mitigating evidence in such a way that it
maintains the defense theory of the case, and should avoid
presenting or opening the door to evidence that undermines
the defense theory.

8. In developing and advancing the defense theory of
the case at sentencing, counsel should seek to integrate the



defense theories at guilt and sentencing into a
complimentary whole or, where this is not possible, seek to
minimize any discordance between the defense theories in
guilt and penalty phase.

9. In deciding the defense theory in the sentencing
phase and which witnesses, evidence and arguments to
prepare, counsel must exercise a high degree of skill and
care as an advocate to determine the most persuasive course
to adopt in the circumstances of each particular case.
Counsel should consider evidence and arguments that
would: be explanatory of the offense(s) for which the client
is being sentenced; reduce the client’s moral culpability for
the offense; demonstrate the client’s capacity for
rehabilitation; demonstrate the client’s remorse; rebut or
explain evidence presented by the prosecutor; present
positive aspects of the client and the client’s life; humanize
the client; engender sympathy or empathy in the jury; or
would otherwise support a sentence less than life without
parole. Counsel should always consider and seek to address
the likely concern the sentencer has regarding the possibility
that the client will represent a future danger if released from
prison.

10. The witnesses and evidence that counsel should
prepare and consider for presentation in the penalty phase
include:

a. witnesses familiar with and evidence relating to
the client’s life and development, from conception to the
time of sentencing, that would be explanatory of the
offense(s) for which the client is being sentenced, would
rebut or explain evidence presented by the prosecutor, would
present positive aspects of the client’s life, would
demonstrate the client’s capacity for growth and
rehabilitation or would otherwise support a sentence less
than life without parole;

b. expert and lay witnesses along with supporting
documentation (e.g. school records, military records) to
provide developmental, medical, psychological,
sociological, cultural or other insights into the client’s
mental and/or emotional state and life history that may
explain or lessen the client’s culpability for the underlying
offense(s); to give a favorable opinion as to the client’s
capacity for rehabilitation; to explain possible treatment
programs; or otherwise support a sentence less than life
without parole; and/or to rebut or explain evidence presented
by the prosecutor. Supporting documentation should be read,
organized, evaluated and condensed to a form that is most
conducive to explaining how and why this mitigation is
relevant.;

c. witnesses who can testify about the adverse
impact of a sentence of life without parole on the client’s
family and loved ones;

d. demonstrative evidence, such as photos, videos,
physical objects and documents that humanize the client,
portray him positively or add emphasis to an aspect of the
testimony of a witness or witnesses.

e. witnesses drawn from the victim’s family or
intimates who are able to offer evidence that may support an
argument for a sentence other than life without parole.

11. Among topics counsel should consider presenting
through evidence and argument are:

a. youth and its attendant circumstances;

b. adolescent development;
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c. positive character evidence and evidence of
specific positive acts, including evidence of positive
relationships with others, contributions to individuals and
the community, growth and progress over his life and since
arrest, prospects for rehabilitation and reputation evidence;

d. family and social history (including physical,
sexual, or emotional abuse; family history of mental illness,
cognitive impairments, substance abuse, or domestic
violence; poverty, familial instability, neighborhood
environment, and peer influence); other traumatic events
such as exposure to criminal violence, the loss of a loved
one, or a natural disaster; experiences of racism or other
social or ethnic bias; cultural or religious influences; failures
of government or social intervention (e.g., failure to
intervene or provide necessary services, placement in poor
quality foster care or juvenile detention facilities);

e. medical and mental health history (including
hospitalizations, mental and physical illness or injury,
trauma, intellectual impairment, alcohol and drug use, pre-
natal and birth trauma, malnutrition, developmental delays,
and neurological damage). Evidence relating to medical and
mental health matters should normally include the symptoms
and effect of any illness rather than just solely presenting a
formal diagnosis;

f. educational history (including achievement,
performance, behavior, and activities), special educational
needs (including mental retardation, cognitive limitations
and learning disabilities) and opportunity or lack thereof,
and activities;

g. military service, (including length and type of
service, conduct, special training, combat exposure, health
and mental health services);

h. employment and training history (including skills
and performance, and barriers to employability);

i. record of prior offenses (adult and juvenile),
especially where there is no record, a short record, or a
record of non-violent offenses;

j- prior juvenile and adult correctional experience
(including conduct while under supervision, in institutions of
education or training, and regarding clinical services); and

k. a prior relationship between the client and the
victim(s) which might help to explain the offense.

12. In determining what presentation to make
concerning sentencing, counsel should consider whether any
portion of the defense case could be damaging in and of
itself or will open the door to the prosecution’s presentation
of otherwise inadmissible aggravating evidence. Counsel
should pursue all appropriate means (e.g., motions in limine)
to ensure that the defense case concerning sentencing is
constricted as little as possible by this consideration, and
should make a full record in order to support any subsequent

challenges.
13. Trial counsel should determine at the -earliest
possible time what aggravating circumstances the

prosecution will rely upon in the sentencing phase, any
adjudicated or unadjudicated wrongful acts the prosecution
intends to prove and the nature and scope of any victim
impact evidence the prosecution may present. Counsel at all
stages of the case should object to any non-compliance with
the rules of discovery and applicable case law in this respect
and challenge the adequacy of those rules.

Louisiana Register Vol. 43, No. 10 October 20, 2017



14. Counsel at all stages of the case should carefully
consider whether all or part of the evidence the state may
seek to introduce in the sentencing phase may appropriately
be challenged as improper, unduly prejudicial, misleading or
not legally admissible. Counsel should challenge the
admissibility of evidence brought in support of an
aggravating circumstance that cannot legally be established
in the circumstances of the case. Counsel should investigate
and present evidence that specifically undermines or
mitigates the aggravating circumstances and any other
adverse evidence to be presented by the prosecution.

15. If the prosecution is granted leave at any stage of
the case to have the client interviewed by witnesses
associated with the government, defense counsel should:

a. carefully consider:

i. what legal challenges may appropriately be
made to the interview or the conditions surrounding it; and

ii. the legal and strategic issues implicated by the
client’s co-operation or non-cooperation;

b. ensure that the client understands the significance
of any statements made during such an interview, including
the possible impact on the sentence and later potential
proceedings (such as appeal, subsequent retrial or
resentencing); and

c. attend the interview, unless prevented by court
order.

16. Counsel at every stage of the case should take
advantage of all appropriate opportunities to argue why life
without parole is not a suitable punishment for their
particular client.

17. Counsel should make an opening statement.

18. In closing argument, counsel should be specific to
the client and should, after outlining the compelling
mitigating evidence, explain the significance of the
mitigation presented and why it supports a sentence other
than life without parole. Counsel’s closing argument should
be more than a general attack on juvenile life without parole
and should not minimize the jury’s verdict at guilt.

19. Trial counsel should request jury instructions and
verdict forms that ensure that jurors will be able to consider
and give effect to all relevant mitigating evidence. Trial
counsel should object to instructions or verdict forms that
are constitutionally flawed, or are inaccurate, or confusing
and should offer alternative instructions.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:148.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Public Defender Board, LR 43:1943 (October 2017).
§2137. Post-Verdict Motions and Formal Sentencing

A. Motion for a New Trial and Other Post-Verdict
Motions

1. Counsel should be familiar with the procedures and
availability of motions for new trial, for arrest of judgment
and for a post-verdict judgment of acquittal, including the
time period for filing such motions, the formal requirements
of each motion, the evidentiary rules applicable to each
motion and the grounds that can be raised.

2. A motion for new trial should be filed in each case
where a life without parole sentence is imposed. A motion in
arrest of judgment or for a post-verdict judgment of acquittal
should be filed in each case in which there exists a colorable
basis for the relief sought to be granted.
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3. In preparing the motion for new trial, counsel
should conduct an intensive and thorough investigation
designed to identify and develop: evidence of prejudice
arising from any adverse rulings of the trial court; evidence
not discovered during the trial that would likely have
changed the verdict at either guilt or sentencing phase;
evidence of prejudicial error or defect not discovered before
the verdict or judgment; and, evidence that would otherwise
support an argument that the ends of justice would be served
by the granting of a new trial.

4. Counsel should utilize all of the investigative tools
described in these standards in conducting the investigation,
including the use of fact investigators, mitigation specialists,
experts, record requests, discovery requests, compulsory
process and motions practice.

5. Recognizing that the post-verdict litigation
represents a critical stage of proceedings that requires
extensive investigation and development of potentially
dispositive claims:

a. counsel should seek a postponement of formal
sentencing for a sufficient period to allow adequate
investigation and development of the motion for new trial or
other post-verdict motions; and

b. counsel should seek additional resources
sufficient to allow adequate investigation and development
of the motion for new trial or other post-verdict motions.

6. In preparing and presenting claims in post-verdict
motions, counsel should have particular regard to the need to
fully plead the claims and their factual basis in a manner that
will preserve the claims for subsequent review. Counsel
should request an evidentiary hearing on the motion for new
trial in order to present new evidence and preserve claims
for appeal.

7. Counsel should prepare post-verdict motions urging
that life without parole is not a legally permissible penalty in
the circumstances of the case, including that the sentence
would be constitutionally excessive, where such arguments
are available under existing law, or under a good faith
argument for the extension, modification, or reversal of
existing law.

8. Counsel should review the court record and ensure
that it is complete and that matters relevant to any future
review of the case are contained in the record including, for
instance, race and gender of jurors in the venire, juror
questionnaires, jury questions during deliberations, and all
defense proffers appropriate to preserve any defense
objections for review.

9. Following formal sentencing, counsel shall
continue to conduct an intensive investigation designed to
identify and develop evidence not discovered during the trial
that would likely have changed the verdict at either the guilt
or sentencing phase in order that any available motion for
new trial may be filed within one year of the verdict or
judgment of the trial court.

B. Preparation for Formal Sentencing and the Sentence
Investigation Report

1. In preparing for sentencing, counsel should:

a. inform the client of the sentencing procedure, its
consequences and the next steps in the client’s case,
including any expected change in the client’s representation;



b. maintain regular contact with the client prior to
the sentencing hearing, and inform the client of the steps
being taken in preparation for sentencing;

c. inform the client of his or her right to speak at the
sentencing proceeding and assist the client in preparing the
statement, if any, to be made to the court, considering the
possible consequences that any statement may have upon the
sentence to be imposed, any appeal or review, subsequent
retrial or trial on other offenses;

d. become familiar with the procedures governing
preparation, submission, and verification of the sentence
investigation report. In addition, counsel should:

i. consider providing to the report preparer
information favorable to the client;

ii. consider whether the client should speak with
the person preparing the report; if the decision is made that
the client not speak to the report preparer, the client should
be advised to exercise his rights to silence and the presence
of counsel and the report preparer should be advised that the
client is asserting his right not to participate in an interview.
If the determination is made for the client to speak to the
report preparer, counsel should discuss the interview in
advance with the client and attend the interview;

iii. obtain a copy of the sentence investigation
report, once completed, and review the completed report
with the client;

iv.  file a written opposition to the factual contents
of the reports where appropriate and seek a contradictory
hearing.

C. Obligations of Counsel at Sentencing Hearing and
Following Sentencing

1. Counsel should continue to actively advocate for a
disposition other than the imposition of a life without parole
sentence. Such advocacy should include presenting to the
court evidence and argument in favor of any categorical bar
to the imposition of a life without parole sentence and in
support of an argument that life without parole, in the
circumstances of the particular case, is unconstitutionally
excessive. Counsel’s presentation should not be limited to
existing law but should include all good faith arguments for
an extension, modification or reversal of existing law.

2. Following the imposition of a sentence of life
without parole, counsel should prepare and file a motion for
reconsideration of sentence.

3. Upon denial of a motion for reconsideration,
counsel should timely file a motion for appeal, including a
comprehensive request for transcription of the proceedings
and designation of the record as follows:

a. the minutes of all of the proceedings connected
with the case;

b. the indictment and any and all proceedings
concerning the appointment and/or selection of the grand
Jury;

c. the transcript of arraignment;

d. the transcript of all pre-trial proceedings
regardless of whether defense counsel and the defendant
were present;

e. the transcript of any proceeding in which
allotment of the case occurred;

f. the transcript of any joint proceedings held with
another defendant(s);
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g. the transcript of the entirety of Voir dire,
including the transcript of any communication made by the
judge or the court staff whether within or outside the
presence of defense counsel;

h. the transcript of all bench conferences, in
chambers hearings or charge conferences;

i.  the transcript of all argument and instruction;

j- the transcript of all testimony, including
testimony at the sentencing phase of the trial;

k. any and all exhibits introduced in connection
with the case;

1. the jury questionnaires, verdict forms, polling
slips, and verdicts imposed in the case.

4. In the period following the imposition of a sentence
of life without parole and the lodging of the appellate record,
counsel should continue to actively represent the client’s
interests, including investigation and development of
arguments relevant to a post-sentencing motion for new trial
or defendant’s sentence investigation report. Counsel should
take action to preserve the client’s interests in his appeal,
state post-conviction, federal habeas corpus and clemency
proceedings pending the assignment of appellate counsel.

5. Where appropriate, counsel should timely file a
post-sentencing motion for new trial.

6. Counsel shall continue to represent the client until
successor counsel assumes responsibility for the
representation. When counsel’s representation terminates,
counsel shall cooperate with the client and any succeeding
counsel in the transmission of the record, transcripts, file,
and other information pertinent to appellate and post-
conviction proceedings. Counsel should notify the client
when the case assignment is concluded.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:148.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Public Defender Board, LR 43:1954 (October 2017).
§2139. Direct Appeal

A. Duties of Appellate Counsel

1. Appellate counsel should comply with these
performance standards, except where clearly inapplicable to
the representation of the client during the period of direct
appeal, including the obligations to:

a. maintain close contact with the client regarding
litigation developments;

b. continually monitor the client’s mental, physical
and emotional condition for effects on the client’s legal
position;

c. keep under continuing review the desirability of
modifying prior counsel’s theory of the case in light of
subsequent developments;

d. take all steps that may be appropriate in the
exercise of professional judgment in accordance with these
standards to achieve an agreed-upon disposition; and

e. continue an aggressive investigation of all
aspects of the case.

2. Appellate counsel should be familiar with all state
and federal appellate and post-conviction options available
to the client, and should consider how any tactical decision
might affect later options.

3. Appellate counsel should monitor and remain
informed of legal developments that may be relevant to the

Louisiana Register Vol. 43, No. 10 October 20, 2017



persuasive presentation of claims on direct appeal and in any
application for certiorari to the United States Supreme Court
as well as the preservation of claims for subsequent review
in federal habeas corpus proceedings and international legal
fora.

a. Counsel should monitor relevant legal
developments in and be aware of current legal claims
pending in relevant cases in front of the Louisiana Supreme
Court, the Fifth Circuit Court of Appeals and the United
States Supreme Court.

b. Counsel should monitor relevant legal
developments in Louisiana’s Courts of Appeal including
splits between the circuit courts of appeal.

c. Counsel should monitor relevant legal
developments in the superior courts of other states,
particularly in the interpretation and application of federal
constitutional law.

d. Counsel should monitor relevant legal
developments in the federal courts of appeal, including splits
between circuit courts of appeal.

e. Counsel should monitor relevant developments in
international law.

4. When identifying potential conflicts, appellate
counsel should have particular regard to areas of potential
conflict that may arise at this stage of proceedings,
including:

a. when the defendant was represented at the trial
level by appellate counsel or by an attorney in the same law
office as the appellate counsel, and it is asserted by the client
that trial counsel provided ineffective representation, or it
appears to appellate counsel that trial counsel provided
ineffective representation;

b. when it is necessary for the appellate attorney to
interview or examine in a post-conviction evidentiary
hearing another client of the attorney’s office in an effort to
substantiate information provided by the first client; and

c. when, in the pursuit of an appeal or post-
conviction hearing, it is necessary to assert for the first time
that another client of the office committed perjury at trial.

5. Counsel should explain to the client counsel’s role,
how counsel was appointed to the case, and the meaning and
goals of the appeal, and counsel should encourage the client
to participate in the appellate process.

6. Counsel shall consult with the client on the matters
to be raised on appeal and give genuine consideration to any
issue the client wishes to raise on appeal. What claims to
raise on appeal, and how to raise them, are generally matters
entrusted to the discretion of counsel. When counsel decides
not to argue all of the issues that his or her client desires to
be argued, counsel should inform the client of that decision,
of the reasons for the decision, and of his or her right to file
a pro se brief.

7. Appellate counsel should obtain and review a
complete record of all proceedings relevant to the case
including the appellate record, the district court file, any file
in the court of appeal or supreme court, and the files in any
other related or prior proceedings in the cause.

8. Appellate counsel should obtain and review all
prior counsels’ file(s). Appellate counsel should retain and
preserve prior counsel’s files as far as possible in the
condition in which they were received until transmitted to
successor counsel.
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9. Appellate counsel should ensure that the record on
appeal is complete. If any item is necessary to appellate
review but is not included in the record, it is appellate
counsel’s responsibility to file a motion to supplement the
record and to seek to have the briefing schedule stayed
pending completion of the record.

10. Appellate counsel should interview the client and
previous defense team members about the case, including
any relevant matters that do not appear in the record.
Appellate counsel should consider whether any potential off-
record matters may have an impact on how the appeal is
pursued, and what kind of an investigation of the matter is
warranted.

11. Appellate counsel should seek to investigate and
litigate all issues, whether or not previously presented, that
are arguably meritorious under the standards applicable to
high quality juvenile life without parole representation,
including challenges to any overly restrictive procedural
rules and any good faith argument for the extension,
modification or reversal of existing law. If an error
warranting relief has not yet been presented, Counsel should
present it and request error patent review.

12. Counsel should make every professionally
appropriate effort to present issues in a manner that will
preserve them for subsequent review. Claims raised should
include federal constitutional claims which, in the event that
relief is denied in the state appellate courts, could form the
basis for a successful petition for writ of certiorari to the
Supreme Court or for a writ of habeas corpus in the federal
district court. Counsel should present all claims in a manner
that will meet the exhaustion requirements applicable in
federal habeas corpus proceedings. Where pending claims in
another case may be resolved in a manner that would benefit
the client, counsel should ensure that the relevant issues are
preserved and presented for review in the client’s case and,
where appropriate, counsel should seek to keep the client’s
direct appeal open pending the determination of the other
case.

13. Petitions and briefs shall conform to all rules of
court and shall have a professional appearance, shall
advance argument and cite legal authority in support of each
contention and shall conform to Blue Book rules of citation.
Regardless of the existence of local authority, federal
authority should also be relied upon to present and preserve
for later review any federal -constitutional -claims,
particularly any applicable decision of the United States
Supreme Court.

14. Counsel should be scrupulously accurate in
referring to the record and the authorities upon which
counsel relies in the briefing and oral argument. All
arguments on assignments of error should include references
by page number, or by any more precise method of location,
to the place(s) in the transcript which contains the alleged
erTor.

15. Counsel should not intentionally refer to or argue
on the basis of facts outside the record on appeal, unless
such facts are matters of common public knowledge based
on ordinary human experience or matters of which the court
may take judicial notice. If appropriate, counsel should
move for the remand of the matter and conduct such
evidentiary hearings as may be required to create or
supplement a record for review of any claim of error or



argument for excessiveness that is not adequately supported
by the record.

16. Where counsel is considering seeking a remand for
further hearing, counsel should undertake a full factual
investigation of the issue for which the remand would be
sought so that the decision as to whether to seek remand may
be made in light of the evidence that might be adduced at
such a hearing. Where counsel does seek remand for further
hearing, counsel should ensure that adequate investigation
and preparation has been undertaken to allow counsel to
promptly litigate the matter if the case is remanded for
further hearing.

17. The identification and selection of issues is the
responsibility of lead counsel. Lead counsel shall adopt
procedures for providing an “issues meeting” between the
attorneys handling the case and other relevantly qualified
attorneys, including at least one qualified as lead appellate
counsel, at which the issues raised in the case and the
defense theory on appeal can be discussed. The issues
meeting will ordinarily be conducted in the course of a case
review meeting under these standards but where this is not
possible, the issues meeting should be conducted
independently of the case review.

18. Counsel should complete a full review of the
records of relevant proceedings and trial counsels’ files prior
to completing a draft of the brief. Lead counsel shall adopt a
procedure for screening the brief, which should include a
careful review of the brief by an attorney not involved in
drafting the pleading. The reviewing attorney should be
qualified as lead appellate counsel.

19. The review of the records and files should be
completed a sufficient time before the filing deadline to
allow for the issues meeting, the drafting of the brief, the
review of the brief and the finalization of the brief. If
appellate counsel is unable to prepare the brief within the
existing briefing schedule in a manner consistent with these
standards and with high quality appellate representation, it is
counsel’s responsibility to file a motion to extend the
briefing schedule.

20. Counsel shall be diligent in expediting the timely
submission of the appeal and shall take all steps necessary to
reduce delays and time necessary for the processing of
appeals which adversely affect the client.

21. Where counsel is unable to provide high quality
representation in appellate proceedings in a particular case
and the deficiency cannot be remedied then counsel must
bring the matter to the attention of the court and seek the
relief appropriate to protect the interests of the client.
Counsel may be unable to provide high quality
representation due to a range of factors: lack of resources,
insufficient time, excessive workload, poor health or other
personal considerations, inadequate skill or experience etc.

22. Following the filing of appellee’s brief and before
filing a reply brief, a second case review meeting shall be
conducted to discuss the defense theory on appeal in light of
the issues raised in the original brief, Appellee’s brief and
the issues to be addressed in reply and at oral argument.

23. Counsel should, no less than two weeks prior to
oral argument, where possible, file a reply brief rebutting
legal and factual arguments made by the state. The reply
brief should not simply repeat the contents of the original
brief but should respond directly to the contentions of the
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state and any issues arising from the state’s brief. Where
appropriate, counsel should file a supplemental brief on the
merits, seeking leave to do so if the case has already been
submitted.

24. Counsel should undertake a detailed and intensive
investigation of the matters relevant to the sentence review
memorandum. Counsel shall not rely upon the contents of
the state’s sentence review memorandum without confirming
the accuracy of that memorandum. The investigation should
be commenced as soon as practicable after counsel is
assigned to the case. Where additional favorable information
is developed, counsel should seek a remand of the matter for
the development of facts relating to whether the sentence is
excessive.

25. Counsel shall promptly inform the client of the
date, time and place scheduled for oral argument of the
appeal as soon as counsel receives notice thereof from the
appellate court. Counsel shall not waive oral argument.

26. To prepare for oral argument, counsel should
review the record and the briefs of the parties, and should
update legal research. If binding dispositive or contrary
authority has been published since the filing of the brief,
counsel shall disclose the information to the court. Counsel
should be prepared to answer questions propounded by the
court. In particular, counsel should be prepared to address
whether and where the questions presented were preserved
in the record, the applicable standards of review and the
prejudice associated with the errors alleged.

27. If pertinent and significant authorities come to
counsel’s attention following oral argument, counsel should
bring the authorities to the attention to the court by letter or,
where appropriate, should seek leave to file a supplemental
brief.

28. Counsel shall promptly inform the client of any
decision of the appellate court in the client's case and shall
promptly transmit to the client a copy of the decision.
Counsel should accurately inform the client of the courses of
action which may be pursued as a result of the decision. If
the case has been returned to a lower court on remand,
counsel should continue in his or her representation (unless
and until other counsel has been assigned and formally
enrolled) providing any necessary briefing to the court to
continue to advocate for the client.

29. Counsel shall timely prepare and file a motion for
rehearing, raising all arguments for which a meritorious
motion for rehearing can be advanced. Counsel should have
particular regard to any changes or developments in the law
since the case had been submitted and any errors of fact or
law appearing in the decision that may be corrected by
reference to the record.

30. The duties of the counsel representing the client on
direct appeal ordinarily include filing a petition for certiorari
in the Supreme Court of the United States. In developing,
drafting and filing a petition for certiorari, appellate counsel
should consult with counsel with particular expertise and
experience in litigating applications for certiorari before the
United States Supreme Court.

31. In preparing and filing a petition for certiorari,
counsel should consider the benefit to the client of the
support of amici and seek appropriate support where it is in
the client’s interests.
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32. In the event that the client’s appeal to the Louisiana
Supreme Court and application for certiorari to the United
States Supreme Court are unsuccessful, appellate counsel
shall advise the client of: his or her right to seek state post-
conviction relief and federal habeas corpus relief; the one-
year statute of limitations for the filing of a petition for a
writ of habeas corpus in federal district court; the procedure
and effect of filing of a petition for post-conviction relief in
the state trial court to raise new claims and to exhaust any
federal constitutional issues for federal habeas review.

33. Appellate counsel shall, with the client’s consent,
continue to represent the client for the limited purpose of
preserving the client’s interests in his state post-conviction,
federal habeas corpus and clemency proceedings. Counsel
shall carefully explain the limited scope of this
representation to the client and provide advice of this limited
scope in writing when obtaining the client’s consent.

34. Counsel should be aware of the statute of
limitations for filing a petition for writ of habeas corpus in
federal court, and should file pleadings in state court so as to
allow adequate time for preparation and filing of such a
petition if state post-conviction relief is denied.

35. When counsel’s representation terminates, counsel
shall cooperate with the client and any succeeding counsel in
the transmission of the record, transcripts, file, and other
information pertinent to post-conviction proceedings.
Counsel should notify the client when the case assignment is
concluded.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:148.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Public Defender Board, LR 43:1955 (October 2017).
§2141. State Post-Conviction and Clemency

A. Duties of Post-Conviction Counsel

1. Post-conviction counsel should comply with these
performance standards, except where clearly inapplicable to
the representation of the client in the post-conviction period
of the case, including the obligations to:

a. maintain close contact with the client regarding
litigation developments;

b. continually monitor the client’s mental, physical
and emotional condition for effects on the client’s legal
position;

c. keep under continuing review the desirability of
modifying prior counsel’s theory of the case in light of
subsequent developments;

d. take all steps that may be appropriate in the
exercise of professional judgment in accordance with these
standards to achieve an agreed-upon disposition; and

e. continue an aggressive investigation of all
aspects of the case.

2. Post-conviction counsel should be familiar with all
state and federal appellate and post-conviction options
available to the client, and should consider how any tactical
decision might affect later options.

3. Post-conviction counsel should monitor and remain
informed of legal developments that may be relevant to the
persuasive representation of claims in state post-conviction
proceedings, in federal habeas corpus proceedings and in
any application for certiorari to the United States Supreme
Court as well as the preservation of claims for subsequent
review in state and federal proceedings and international
legal fora.
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a. Counsel should monitor relevant legal
developments in and be aware of current legal claims
pending in relevant cases in front of the Louisiana Supreme
Court, the Fifth Circuit Court of Appeals and the United
States Supreme Court.

b. Counsel should monitor relevant legal
developments in Louisiana’s Courts of Appeal including
splits between the circuit courts of appeal.

c. Counsel should monitor relevant legal
developments in the superior courts of other states,
particularly in the interpretation and application of federal
constitutional law.

d. Counsel should monitor relevant legal
developments in the federal courts of appeal, including splits
between circuit courts of appeal.

e. Counsel should monitor relevant developments in
international law.

4. Counsel should explain to the client counsel’s role
and the meaning and goals of post-conviction and federal
habeas corpus proceedings, and counsel should encourage
the client to participate in the collateral review process.

5. Counsel shall consult with the client on the matters
to be raised in any post-conviction petition or federal
application for habeas corpus and give genuine consideration
to any issue the client wishes to raise. What claims to raise,
and how to raise them, are generally matters entrusted to the
discretion of counsel. When counsel decides not to argue all
of the issues that his or her client desires to be argued,
counsel should inform the client of that decision, of the
reasons for the decision, and of his or her right to file a pro
se brief.

6. Post-conviction counsel should obtain and review a
complete record of all proceedings relevant to the case
including the appellate record, the district court file, any file
in the court of appeal or supreme court, and the files in any
other related or prior proceedings in the cause.

7. Post-conviction counsel should obtain and review
all prior counsels’ file(s). Post-conviction counsel should
retain and preserve prior counsel’s files as far as possible in
the condition in which they were received until transmitted
to successor counsel.

8. Post-conviction counsel should ensure that the
record of proceedings available for review is complete. If
any item is necessary to post-conviction review but is not
included in the record of proceedings, it is post-conviction
counsel’s responsibility to ensure that the record available
for review is supplemented.

9. Post-conviction counsel should interview the client
and previous defense team members about the -case,
including any relevant matters that do not appear in the
record. Post-conviction counsel should consider whether any
potential off-record matters should have an impact on how
post-conviction review is pursued, and what kind of an
investigation of the matter is warranted.

10. Post-conviction counsel should seek to investigate
and litigate all issues, whether or not previously presented,
that are arguably meritorious under the standards applicable
to high quality JLWOP representation, including challenges
to any overly restrictive procedural rules and any good faith
argument for the extension, modification or reversal of
existing law. Counsel should undertake a high-quality,
independent, exhaustive investigation and should not assume



that investigation of issues by prior counsel has been
complete or adequate.

11. The investigation and litigation of claims should
encompass all arguably available claims for relief, including
those based upon the grounds that:

a. the defendant is in custody or the sentence was
imposed in violation of the constitution or laws or treaties of
the United States;

b. the conviction was obtained in violation of the
constitution of the state of Louisiana;

c. the sentence was obtained in violation of the
constitution of the state of Louisiana or is otherwise an
illegal sentence;

d. the court exceeded its jurisdiction;

e. the conviction or sentence
defendant to double jeopardys;

f. the limitations on the institution of prosecution
had expired;

g. the statute creating the offense for which the
defendant was convicted and sentenced is unconstitutional;

h. the conviction or sentence constitute the ex post
facto application of law in violation of the constitution of the
United States or the state of Louisiana;

i.  the results of DNA testing performed pursuant to
an application granted under La. C. Cr. P. art. 926.1 proves
that the petitioner is factually innocent of the crime for
which he was convicted;

j- the defendant is otherwise shown to be factually
innocent of the crime for which he was convicted or not
eligible for a sentence of life without parole; or

k. a sentence of life without
unconstitutional for a juvenile.

12. In conducting the investigation, counsel should
have particular regard to the possibility that claims for relief
may arise from matters not previously fully investigated or
litigated, including:

a. the possibility that the state failed to turn over
evidence favorable to the defendant and material to his guilt
or punishment;

b. the possibility that the state knowingly used false
testimony to secure the conviction or sentence;

c. the possibility that the client received ineffective
assistance of counsel as to either guilt or sentencing in the
course of his representation in the trial court or on appeal;

d. the possibility that the jury’s verdict is tainted by
issues such as jury misconduct, improper separation of the
jury, and false answers on Voir dire examination; and

e. the possibility that the client is innocent of the
offense charged or not eligible for a sentence of life without
parole.

13. In investigating the possibility that the client
received ineffective assistance of counsel, post-conviction
counsel must review both the record in the case and also
conduct a thorough investigation of the facts and
circumstances beyond the record in order to determine
whether a claim exists that counsel’s performance was
deficient. As these standards are intended to reflect accepted
minimum standards for performance in juvenile life without
parole cases, in determining the scope of the investigation to
be conducted, post-conviction counsel shall have regard to
these standards as they describe the responsibilities of trial

subjected the

parole s
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and appellate counsel. Post-conviction counsel shall conduct
a sufficiently thorough investigation to determine either that
prior counsel’s responsibilities were met or to determine the
extent of any prejudice arising from the failure to meet those
responsibilities.

14. In investigating and developing claims of
ineffective assistance of counsel or the suppression of
favorable evidence, counsel shall be conscious that evidence
will be assessed for its cumulative impact and so should not
limit the investigation to those matters that might, in and of
themselves, justify relief. Instead, the investigation should
extend to those matters which, in combination with others,
may justify relief.

15. In investigating, preparing and submitting a
petition, counsel should seek such pre-filing discovery,
compulsory process, requests for admissions, depositions
and other orders as are available and appropriate to a high
quality, independent, exhaustive investigation. Counsel
should investigate the possibility of and, where appropriate,
file an application for DNA testing pursuant to La. C. Cr. P.
art. 926.1.

16. Counsel should make every professionally
appropriate effort to present issues in a manner that will
preserve them for subsequent review. Claims raised should
include federal constitutional claims which, in the event that
relief is denied, could form the basis for a successful petition
for writ of certiorari to the Supreme Court or for a writ of
habeas corpus in the federal district court. Where pending
claims in another case may be resolved in a manner that
would benefit the client, counsel should ensure that the
relevant issues are preserved and presented for review in the
client’s case and, where appropriate, counsel should seek to
keep the client’s post-conviction proceedings open pending
the determination of the other case.

17. Petitions and supporting memoranda shall conform
to all rules of court and shall have a professional appearance,
conform to acceptable rules of grammar, be free from
typographical errors and misspellings, shall advance
argument and cite legal authority in support of each
contention. Counsel shall utilize out-of-state and federal
authority in support of positions when no local authority
exists or local authority is contrary to the weight of recent
decisions from other jurisdictions. Regardless of the
existence of local authority, federal authority should also be
relied upon to present and preserve for later review any
federal constitutional claims, particularly any applicable
decision of the United States Supreme Court.

18. Counsel should be scrupulously accurate in
referring to the record and the authorities upon which
counsel relies.

19. The post-conviction petition should clearly allege a
factual basis for each claim which, if established, would
entitle the petitioner to relief and clearly allege all facts
supporting the claims in the petition. Counsel shall include
with the petition all documents and exhibits that would
establish or support the factual basis of the petitioner’s
claims, including but not limited to court records, transcripts,
depositions, admissions of fact, affidavits, statements,
reports and other records. In determining the scope of the
material to be presented in state court, counsel shall have
regard to the likelihood that federal review will be limited to
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the material presented in state court and so should not refrain
from presenting any relevant material unless there are strong
strategic reasons to do so.

20. Where counsel raises a claim that has previously
been fully litigated in earlier appeal proceedings in the case,
counsel shall fully investigate, prepare and submit an
argument that the claim is nevertheless eligible for
consideration in the interests of justice.

21. Where counsel raises a claim that was not raised in
the proceedings leading to conviction or sentence, was not
pursued on appeal or was not included in a prior post-
conviction petition, counsel shall fully investigate, prepare
and submit a claim that the failure to previously raise the
claim is excusable.

22. Counsel should complete a full review of the
records of relevant proceedings, trial counsels’ files and the
fruits of the post-conviction investigation prior to
completing a draft of the petition.

23. The review of the records and files should be
completed a sufficient time before the filing deadline to
allow for the drafting of the petition, the review of the
petition and the finalization of the petition. If post-
conviction counsel is unable to complete the post-conviction
investigation and prepare the petition within the existing
briefing schedule in a manner consistent with these
standards and with high quality post-conviction
representation, it is counsel’s responsibility to file a motion
to extend the filing deadline.

24. Counsel shall be diligent in expediting the timely
submission of the post-conviction petition and shall take all
steps necessary to reduce delays and time necessary for the
processing of petitions which adversely affect the client.

25. Where counsel is unable to provide high quality
representation in post-conviction proceedings in a particular
case, and the deficiency cannot be remedied then counsel
must bring the matter to the attention of the court and seek
the relief appropriate to protect the interests of the client.
Counsel may be unable to provide high quality
representation due to a range of factors: lack of resources,
insufficient time, excessive workload, poor health or other
personal considerations, inadequate skill or experience etc.

26. Counsel should be aware of the statute of
limitations for filing a petition for writ of habeas corpus in
federal court, and should file pleadings in state court so as to
allow adequate time for preparation and filing of such a
petition if state post-conviction relief is denied.

27. Where the state files procedural objections or an
answer on the merits, counsel should file a response
rebutting legal and factual arguments made by the state. The
response brief should not simply repeat the contents of the
original petition but should respond directly to the
contentions of the state and any issues arising from the
state’s filing. Where appropriate, counsel should file a
supplemental petition or briefing, seeking leave to do so if
required.

28. Counsel should seek such discovery, compulsory
process, requests for admissions, depositions and other
orders as are available and appropriate to the full
development and presentation of all claims in the petition
and should document the denial of any such attempts to
secure facts in support of possible claims.
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29. Counsel should request an evidentiary hearing for
all claims in which the state does not clearly admit the
factual allegations contained in the petition and seek to
prove by admissible evidence those factual allegations that
support or establish the client’s claims for relief.

30. Where counsel is considering seeking an
evidentiary hearing, counsel should undertake a full factual
investigation of the issue for which the hearing would be
sought so that the decision as to whether to seek a hearing
may be made in light of the evidence that might be adduced
at such a hearing. Where counsel does seek an evidentiary
hearing, counsel should ensure that adequate investigation
and preparation has been undertaken to allow counsel to
promptly litigate the matter if an evidentiary hearing is
granted.

31. Following any evidentiary hearing, counsel should
file supplemental briefing demonstrating the client’s
entitlement to relief based upon the petition filed and the
evidence adduced at the hearing.

32. Counsel should timely make application for
supervisory writs if the trial court dismisses the petition or
otherwise denies relief on an application for post-conviction
relief. Counsel should take great care to ensure that all writ
applications comply with the requirements of the relevant
rules of court and present all claims in a manner that will
meet the exhaustion requirements applicable in federal
habeas corpus proceedings. Counsel should ensure that an
adequate record is created in the trial court to justify and
encourage the exercise of the supervisory jurisdiction of the
reviewing court. Counsel should respond to any state
application for supervisory writs or appeal except where
exceptional circumstances justify the choice not to respond.

33. A lack of adequate time, resources or expertise is
not an adequate reason for failing to make application for
supervisory writs or failing to respond to a state application.
Where counsel lacks adequate time, resources or expertise,
counsel should take all available steps to ensure that the
defense team has sufficient time, resources and expertise,
including seeking additional counsel. Counsel shall ensure
that the role of lack of time or resources upon the decision to
file a writ application is reflected in the record.

34. Counsel shall promptly inform the client of the
decision of the trial court and any reviewing court in the
client's case and shall promptly transmit to the client a copy
of the decision. Counsel should accurately inform the client
of the courses of action which may be pursued as a result of
the decision.

35. The duties of the counsel representing the client in
state post-conviction proceedings include filing a petition for
certiorari in the Supreme Court of the United States.

36. In preparing and filing a petition for certiorari,
counsel should consider the benefit to the client of the
support of amici and seek appropriate support where it is in
the client’s interests.

37. In the event that the client’s state post-conviction
application is unsuccessful, post-conviction counsel shall
advise the client of: his right to seek federal habeas corpus
relief; and the one-year statute of limitations for the filing of
a petition for a writ of habeas corpus in federal district court.
Having regard to tolling, counsel shall advise the client of
the actual period of time that will be remaining for filing a



federal petition upon finalization of the state post-conviction
proceedings. Counsel shall provide such advice a sufficient
period prior to the finalization of state post-conviction
proceedings to allow the client to take adequate steps to
protect his rights to federal review.

38. Counsel shall take all necessary steps to preserve
the client’s right to federal review.

39. Adequate representation in federal habeas corpus
proceedings will include an investigation of whether state
post-conviction counsel provided ineffective assistance in
failing to adequately raise a meritorious claim of ineffective
assistance of trial or appellate counsel. Just as trial counsel is
poorly placed to investigate or litigate his or her own
ineffectiveness, state post-conviction counsel may be
similarly limited.

40. When counsel’s representation terminates, counsel
shall cooperate with the client and any succeeding counsel in
the transmission of the record, transcripts, file, and other
information pertinent to post-conviction proceedings.
Counsel should notify the client when the case assignment is
concluded.

41. Counsel should closely monitor the client’s
competence in post-conviction proceedings, having regard to
the requirement that the client be sufficiently competent to
be lawfully executed and should investigate and litigate this
issue where it is possible that the client does not meet the
necessary degree of competence.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:148.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Public Defender Board, LR 43:1958 (October 2017).
§2143. Supervision, Review and Consultation

A. Supervision of the Defense Team

1. Primary responsibility for the supervision of the
defense team and the team’s compliance with these
standards rests with lead counsel. Lead counsel shall
establish a system for communication, feedback and
supervision of the defense team that shall ensure that the
team provides high quality representation and that any
deficiencies in compliance with the guidelines or standards
are promptly identified and remedied. Lead counsel should
ensure that all team members are aware of their obligations
under the guidelines and performance standards.

2. Primary responsibility for the supervision of
experts rests with lead counsel, though this responsibility
may be delegated to other counsel who are more directly
responsible for working with a particular expert. Counsel
supervising an expert shall ensure that appropriate funding is
secured and maintained for the expert’s services, that the
expert performs the requested services in a timely fashion
and to a high quality and that the expert’s services are
promptly invoiced and paid.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:148.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Public Defender Board, LR 43:1961 (October 2017).

James T. Dixon, Jr.

State Public Defender
17104010
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RULE

Department of Health
Behavior Analyst Board

Continuing Education—Licensed Behavior Analysts and
State-Certified Assistant Behavior Analysts
(LAC 46:VIIIL.Chapter 8)

This Rule establishes the requirements for each licensed
behavior analyst and state-certified assistant behavior
analyst to complete continuing education hours within
biennial reporting periods beginning in December 2016.
Continuing education is an ongoing process consisting of
learning activities that increase professional development.

Title 46
PROFESSIONAL AND OCCUPATIONAL
STANDARDS
Part VIII. Behavior Analysts

Chapter 8. Continuing Education Requirements for
Licensed Behavior Analysts and State-
Certified Assistant Behavior Analysts
§803. Requirements

A. For the reporting periods that begin December 2016
and henceforth, 32 credits of continuing professional
development will be required in the biennial reporting period
for licensed behavior analysts and 20 credits for state-
certified assistant behavior analysts. Certificants/licensees
should not repeat a continuing education event in order to
obtain additional continuing credits. The hours must
conform to the distribution listed below.

B. ...

C. Certificants/licensees can accumulate continuing
professional development credits in seven categories:

1. academic:

a. completion of graduate-level college or
university courses. Course content must be entirely behavior
analytic. Courses must be from a United States or Canadian
institution of higher education fully or provisionally
accredited by a regional, state, provincial or national
accrediting body, or approved by the board;

b. one academic semester credit is equivalent to 15
hours of continuing education and one academic quarter
credit is equivalent to 10 hours of continuing education. Any
portion or all of the required number of hours of continuing
education may be applied from this category during any two-
year certification/licensure period;

c. required documentation is a course syllabus and
official transcript;

2. traditional approved events:

a. completion of events sponsored by providers
approved by the Behavior Analyst Certification Board
(BACB). Any portion or all of the total required number of
hours of continuing education may be applied from this
category during any two-year certification/licensure period;

b. required documentation is a certificate or letter
from the approved continuing education (ACE) provider;

3. non-approved events:

a. completion or instruction of a seminar,

colloquium, presentation, conference event, workshop or
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symposium not approved by the BACB, only if they relate
directly to the practice of behavior analysis. A maximum of
25 percent of the total required number of hours of
continuing education may be applied from this category
during any two-year certification/licensure period;

b. required documentation is an attestation signed
and dated by the certificant/licensee;

c. approval of these events is at the discretion of the
board;

4. instruction of continuing education events:

a. instruction by the certificant/licensee of category
1 or 2 continuing education events, on a one-time basis for
each event, provided that the certificant/licensee was present
for the complete event. A maximum of 50 percent of the
total required number of hours of continuing education may
come from this category during any two-year
certification/licensure period;

b. required documentation is a letter from the
department chair on letterhead from the university at which a
course was taught or a letter from the approved continuing
education (ACE) provider's coordinator;

5. BACB events:

a. credentialing events or activities initiated and
pre-approved for CEU by the BACB;

b. a maximum of 25 percent of the total required
number of hours of continuing education may come from
this category during any two-year certification/licensure
reporting period;

c. required documentation is a copy of the email
sent from the BACB to the certificant/licensee which states
participant has completed the BACB event/activity as well
as shows the number of CEUs earned for completion. It is
important that the date in which the email was received is
displayed, as the CEUs are only valid towards the reporting
period in which they were received;

6. passing BACB exam:

a. passing, during the second year of the applicant’s
certification/licensure period, the BACB examination
appropriate to the type of renewal. LBA’s may only take the
BCBA examination; SCABA’s may only take the BCaBA
examination for continuing education credit. Passing the
appropriate examination shall satisfy the continuing
education requirement for the current certification/licensure
period;

b. required documentation is a verification letter of
passing score from the BACB;

7. scholarly activities:

a. publication of an ABA article in a peer-reviewed
journal or service as reviewer or action editor of an ABA
article for a peer reviewed journal. A maximum of 25
percent of the total required number of hours of continuing
education may come from this category during any two-year
certification/licensure period. The credit will only be applied
to the reporting period when the article was published or
reviewed:

i. one publication = 8 hr;
ii. onereview =1 hr.;

b. required documentation is a final publication
listing certificant/licensee as author, editorial decision letter
(for action editor activity), or letter of attestation from action
editor (for reviewer activity).
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AUTHORITY NOTE: Promulgated in accordance with R.S.
37:3713.

HISTORICAL NOTE: Promulgated by the Department of
Health, Behavior Analyst Board, LR 42:1514 (September 2016),
amended LR 43:1961 (October 2017).

§805. Extensions/Exemptions

A. Certificants/licensees on extended active military
service outside the state of Louisiana during the applicable
reporting period and who do not engage in delivering
behavior analysis services within the state of Louisiana may
be granted an extension or an exemption if the board
receives a timely confirmation of such status.

B. Certificants/licensees who are unable to fulfill the
requirement because of illness or other personal hardship
may be granted an extension or an exemption if timely
confirmation of such status is received by the board.

C. Behavior analysts or state-certified assistant behavior
analysts are exempt from continuing professional
development requirements for the remainder of the year for
which their license or certification is initially granted.

AUTHORITY NOTE: Promulgated in accordance with R.S.
37:3713.

HISTORICAL NOTE: Promulgated by the Department of
Health, Behavior Analyst Board, LR 42:1514 (September 2016),
amended LR 43:1962 (October 2017).

§807. Noncompliance

Al L.

B. Failure to fulfill the requirements of the continuing
professional  development rule shall cause the

certificate/license to lapse pursuant to §401 of this Part.

C. If the certificant/licensee fails to meet continuing
professional development requirements by the appropriate
date, the certificate/license shall be regarded as lapsed at the
close of business December 31 of the year for which the
certificant/licensee is seeking renewal.

D. The Behavior Analyst Board shall serve written notice
of noncompliance on a certificant/licensee determined to be
in noncompliance. The notice will invite the
certificant/licensee to request a hearing with the board or its
representative to claim an exemption or to show compliance.
All hearings shall be requested by the certificant/licensee
and scheduled by the board in compliance with any time
limitations of the Administrative Procedure Act.

AUTHORITY NOTE: Promulgated in accordance with R.S.
37:3713.

HISTORICAL NOTE: Promulgated by the Department of
Health, Behavior Analyst Board, LR 42:1515 (September 2016),
amended LR 43:1962 (October 2017).

§809. Reinstatement

A. For a period of two years from the date of lapse of the
certificate/license, the certificate/license may be renewed, at
the approval of the board, upon proof of fulfilling all
continuing  professional ~ development  requirements
applicable through the date of reinstatement and upon
payment of all fees due under R.S. 37:3714.

B. After a period of two years from the date of lapse of
the certificate/license, the certificant/license may be
renewed, at the approval of the board, if all applicable
requirements have been met, along with payment of a fee
equivalent to the application fee and renewal fee.

AUTHORITY NOTE: Promulgated in accordance with R.S.
37:3713-3714.



HISTORICAL NOTE: Promulgated by the Department of
Health, Behavior Analyst Board, LR 42:1515 (September 2016),
amended LR 43:1962 (October 2017).

Rhonda Boe

Executive Director
1710#001

RULE

Department of Health
Board of Dentistry

Fees and Costs; Anesthesia/Analgesia
Administration; and Continuing Education
(LAC 46:XXXIII.122, 128, 301, 411, and 1511)

In accordance with the applicable provisions of the
Administrative Procedure Act, R.S. 49:950 et seq., the
Dental Practice Act, R.S. 37:751 et seq., and particularly
R.S. 37:760(8), the Department of Health, Board of
Dentistry has amended LAC 46:XXXIII.122, 128, 301, 411,
and 1511.

Title 46
PROFESSIONAL AND OCCUPATIONAL
STANDARDS
Part XXXIII. Dental Health Profession
Chapter 1. General Provisions
§122. Scopes of Practice

A. The board approves of the following specialties:

1.-7.

8. prosthodontics;

9. oral and maxillofacial radiology;

10. any other area of dentistry for which a dentist has
completed a post-doctoral program consisting of at least two
full-time years and which program is accredited by an
accreditation agency that is recognized by the United States
Department of Education.

B.-C.

1. The board finds that terms implying that a dentist is
a specialist in some field of dentistry are terms of art
indicating that the dentist has completed an accredited post-
doctoral educational program in that field of at least two
years. Therefore, a licensed dentist seeking specialty
recognition must have successfully completed a post-
doctoral program in a specialty area of dentistry consisting
of at least two full-time years and which is accredited by an
accreditation agency that is recognized by the United States
Department of Education.

2.-5. ..

AUTHORITY NOTE: Promulgated in accordance with R.S.
37:760(8).

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Board of Dentistry, LR 24:1114 (June 1998),
amended LR 28:1776 (August 2002), LR 28:2512 (December
2002), amended by the Department of Health, Board of Dentistry,
LR 43:1963 (October 2017).

§128. Provisional Licensure for Dental Healthcare
Workers Providing Gratuitous Services

A.-A3.

B. The Board of Dentistry may grant a provisional
license not to exceed 60 days in duration for any dentist or
dental hygienist who is in good standing in the state of their
licensure and who wishes to provide gratuitous services to
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patients as part of a continuing education course in which
the dental healthcare provider is enrolled as a participant and
which services are provided as part of the continuing
education course provided.

1. The applicant is verified by the board to be in good
standing in the state of licensure where the applicant is
licensed.

2. The applicant provides satisfactory documentation
to the board that the dental healthcare provider is assigned to
provide gratuitous services as part of a continuing education
course that meets the requirements of LAC XXXIII.1615.

3. The applicant agrees to render services on a
gratuitous basis with no revenue of any kind to be derived
whatsoever from the provision of dental services within the
state of Louisiana, except that the provider of the continuing
education course may accept payment from the dental
healthcare provider for the continuing education course.

C. The board may renew this provisional license for no
more than an additional 60 days.

AUTHORITY NOTE: Promulgated in accordance with R.S.
37:760(6) and (8) and R.S. 49:953(B).

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Board of Dentistry, LR 32:1227 (July 2006),
amended by the Department of Health, Board of Dentistry, LR
43:1963 (October 2017).

Chapter 3.  Dentists
§301. Advertising and Soliciting by Dentists

A.-B. ..

C. Approved Specialties. The board approves only the
following specialties:

1.-7.

8. prosthodontics;

9. oral and maxillofacial radiology;

10. any other area of dentistry for which a dentist has
completed a post-doctoral program consisting of at least two
full time years and which program is accredited by an
accreditation agency that is recognized by the United States
Department of Education.

D.-J. ..

AUTHORITY NOTE: Promulgated in accordance with R.S.
37:760(8).

HISTORICAL NOTE: Adopted by the Department of Health
and Human Resources, Board of Dentistry, December 1970,
amended 1971, amended and promulgated LR 13:179 (March
1987), amended by Department of Health and Hospitals, Board of
Dentistry, LR 15:966 (November 1989), LR 18:739 (July 1992),
LR 20:657 (June 1994), LR 21:567 (June 1995), LR 22:23 (January
1996), LR 22:1215 (December 1996), repromulgated LR 23:199
(February 1997), amended LR 23:1524 (November 1997), LR
25:509 (March 1999), LR 25:1476 (August 1999), LR 26:690
(April 2000), LR 27:1890 (November 2001), LR 28:1776 (August
2002), LR 28:2512 (December 2002), LR 30:2305 (October 2004),
LR 32:243 (February 2006), LR 37:2150 (July 2011), amended by
the Department of Health, Board of Dentistry, LR 43:1963
(October 2017).

Chapter 4. Fees and Costs
Subchapter B. General Fees and Costs
§411. Miscellaneous Fees and Costs

A.-A09.

10. unbound copy of Dental Practice Act—$25;

11. preapproval of advertising—$150
advertisement or per page of a website.

AUTHORITY NOTE: Promulgated in accordance with R.S.
37:760(8) and R.S. 37:795.

per
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HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Board of Dentistry, LR 14:792 (November
1988), amended LR 19:207 (February 1993), LR 28:1778 (August
2002), amended by the Department of Health, Board of Dentistry,
LR 43:1963 (October 2017).

Chapter 15.  Anesthesia/Analgesia Administration
§1511. Required Facilities, Personnel and Equipment
for Sedation Procedures

A.-B.

1. The authorized dentist must ensure that every
patient receiving nitrous oxide inhalation analgesia,
moderate sedation, deep sedation, or general anesthesia is
constantly attended.

2. Direct supervision by the authorized dentist is
required when nitrous oxide inhalation analgesia, moderate
sedation, deep sedation, or general anesthesia is being
administered.

3. ..

4.  When moderate sedation is being administered one
auxiliary who is currently certified in basic life support must
be available to assist the dentist in an emergency.

5. ..

AUTHORITY NOTE: Promulgated in accordance with R.S.
37:760(8).

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Board of Dentistry, LR 42:55 (January 2016),
amended by the Department of Health, Board of Dentistry, LR
43:1964 (October 2017).

Arthur Hickham, Jr.

Executive Director
1710#006

RULE

Department of Health
Board of Nursing

Emergency Action (LAC 46:XLVIIL.3411)

In accordance with the provisions of the Administrative
Procedure Act, R.S. 49:950 et seq., and through the authority
granted in R.S. 37:918, that the Louisiana State Board of
Nursing (LSBN) has amended Chapter 34, §3411.H. The
insertion of the word available allows the LSBN an
opportunity to fulfill the request in a timely manner, but
without guaranteeing the issue will be heard at the next
board hearing panel meeting. At present, LSBN’s hearings
schedule is such that we are scheduling cases 2-3 months in
advance. The additional word will provide clarity for the
nurses in our state related to an emergency action meeting.

LAC 46
PROFESSIONAL AND OCCUPATIONAL
STANDAQRDS
Part XLVII. Nurses: Practical Nurses and Registered
Nurses
Disciplinary Proceedings; Alternative to
Disciplinary Proceedings
§3411. Formal Hearing

A.-G3.e.

H. Emergency Action. If the board finds that public
health, safety, and welfare requires emergency action and a
finding to that effect is incorporated in its order, summary
suspension of a license may be ordered by the executive

Chapter 34.

Louisiana Register Vol. 43, No. 10 October 20, 2017

1964

director or designee pending proceedings for revocation or
other action. Such proceedings shall be promptly instituted
and determined at the next available regularly scheduled
board meeting.

I.-K2. ...

AUTHORITY NOTE: Promulgated in accordance with R.S.
37:918, R.S. 37:921, R.S. 37:922 and R.S. 37:923.

HISTORICAL NOTE: Promulgated by the Department of
Health and Human Resources, Board of Nursing, LR 7:75 (March
1981), amended by the Department of Health and Hospitals, Board
of Nursing, LR 24:1293 (July 1998), LR 31:1586 (July 2005),
amended by the Department of Health, Board of Nursing, LR
43:1964 (October 2017).

Dr. Karen C. Lyon, E.D.

Executive Director
1710#007

RULE

Department of Health
Bureau of Health Services Financing

Adult Day Health Care—Licensing Standards
(LAC 48:1.Chapter 42)

The Department of Health, Bureau of Health Services
Financing has amended LAC 48:1.Chapter 42 in the Medical
Assistance Program as authorized by R.S. 36:254 and R.S.
40:2120.41-2120.46. This Rule is promulgated in
accordance with the provisions of the Administrative
Procedure Act, R.S. 49:950 et seq.

Title 48
PUBLIC HEALTH—GENERAL
Part I. General Administration
Subpart 3. Licensing and Certification
Chapter 42.  Adult Day Health Care
Subchapter A. General Provisions
§4201. Introduction

A

B. An ADHC center shall have a written statement
describing its philosophy as well as long-term and short-
term goals. The ADHC center program statement shall
include goals that:

1.-6. ..

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and 40:2120.41-46.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 34:2177 (October 2008), repromulgated LR
34:2622 (December 2008), amended by the Department of Health,
Bureau of Health Services Financing, LR 43:1964 (October 2017).
§4203. Definitions

k sk sk

Accreditation—process by which an ADHC that is owned
and operated by a PACE organization with an executed
program agreement with CMS/LDH is deemed to meet
ADHC licensing requirements.

k sk sk

Cessation of Business—center is non-operational and/or
has stopped offering or providing services to the community.

Change of Ownership (CHOW)—a change in the legal
center/entity responsible for the operation of the ADHC
center.



k sk sk

Complaints—allegations ~ of  noncompliance
regulations filed by someone other than the center.

Department—the Louisiana Department of Health (LDH)
and its representatives.

with

k sk sk

Employee—person who performs a job or task for
compensation, such as wages or a salary. An employed
person may be one who is contracted or one who is hired for
a staff position.

Full-Time Equivalent—40 hours of employment per week
or the number of hours the center is open per week,
whichever is less.

sk sk

Governing Body—the person or group of persons that
assumes full legal responsibility for determining,
implementing and monitoring policies governing the
ADHC's total operation, and who is responsible for the day-
to-day management of the ADHC program, and shall also
insure that all services provided are consistent with accepted
standards of practice.

Individualized Service Plan (ISP)—an individualized
written program of action for each participant's care and
services to be provided by the ADHC center based upon an
assessment of the participant.

k sk sk

Line of Credit—a credit arrangement with a federally
insured, licensed lending institution which is established to
assure that the center has available funds as needed to
continue the operations of the agency and the provision of
services to participants. The line of credit shall be issued to
the licensed entity and shall be specific to the geographic
location shown on the license. For purposes of ADHC
licensure, the line of credit shall not be a loan, credit card or
a bank balance.

k sk sk

Non-Operational—the ADHC center is not open for
business operations on designated days and hours as stated
on the licensing application and business location signage.

sk sk

Program of All-Inclusive Care for the Elderly (PACE)—an
organization that provides prepaid, capitated, comprehensive
health care services.

k sk sk

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and 40:2120.41-46.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 34:2177 (October 2008), repromulgated LR
34:2622 (December 2008), amended by the Department of Health
and Hospitals, Bureau of Health Services Financing, LR 38:2373
(September 2012), amended by the Department of Health, Bureau
of Health Services Financing, LR 43:1964 (October 2017).

§4205. Licensure Requirements

A. All ADHC centers shall be licensed by the
Department of Health (LDH). LDH is the only licensing
authority for ADHC centers in the State of Louisiana. It shall
be unlawful to operate an ADHC center without possessing a
current, valid license issued by LDH. The license shall:

A.l.-B.

1. The center shall always have at least one employee
on duty at the business location during the days and hours of
operation. Once a participant is admitted, all staff that are
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required to provide services shall be on duty during
operational hours to assure adequate coverage and care to
participants.

2. There shall be sufficient numbers of trained direct
care and professional services staff either employed or
contracted and available to be assigned to provide care and
services to persons receiving services at all times.

3. The center shall have admitted or has provided
services to at least two participants in the past 12 months
prior to their licensure resurvey.

C. The licensed center is required to abide by and adhere
to any state laws, rules, policy and procedure manuals or
memorandums pertaining to ADHC centers issued by LDH.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and 40:2120.41-46.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 34:2178 (October 2008), repromulgated LR
34:2623 (December 2008), amended by the Department of Health,
Bureau of Health Services Financing, LR 43:1965 (October 2017).
§4207. Initial License Application Process

A. Each ADHC applicant shall obtain facility need
review approval (FNR) prior to submission of an initial
application for licensing.

1.-11. Repealed.

B. After FNR approval is received, an initial application
for licensing as an ADHC center shall be obtained from the
department. A completed initial license application packet
for an ADHC center shall be submitted to and approved by
the department prior to an applicant providing ADHC
services. An applicant shall submit a completed initial
licensing packet to the department, which shall include:

1. a completed ADHC licensure application and the
non-refundable licensing fee as established by statute;

2. a copy of the approval letter of the architectural
center plans from the Office of the State Fire Marshal;

3. a copy of the on-site inspection report with
approval for occupancy by the Office of the State Fire
Marshal;

4. acopy of the health inspection report with approval
of occupancy report of the center from the Office of Public
Health;

5. a copy of state-wide criminal background checks
conducted by the Louisiana State Police, or its authorized
agent, on all owners;

6. proof of financial viability including:

a. line of credit issued from a federally insured,
licensed lending institution in the amount of at least
$50,000; and

b. general and professional liability insurance of at
least $300,000;

7. if applicable, clinical laboratory improvement
amendments (CLIA) certificate or CLIA certificate of
waiver;

8. a completed disclosure of ownership and control
information form;

9. a floor sketch or drawing of the premises to be
licensed;

10. the days and hours of operation; and

11. any other documentation or information required by
the department for licensure.

C. If the initial licensing packet is incomplete, the
applicant will be notified of the missing information and will
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have 90 days to submit the additional requested information.
If the additional requested information is not submitted to
the department within 90 days, the application will be
closed. After an initial licensing application is closed, an
applicant who is still interested in becoming an ADHC
center shall submit a new initial licensing packet with a new
initial licensing fee to start the initial licensing process.

D. Once the initial licensing application packet is
approved by LDH, the applicant will be sent written
notification with instructions for requesting the announced
initial licensing survey.

E. An applicant who has received the notification with
instructions for requesting the announced initial licensing
survey shall notify the department of readiness for an initial
licensing survey within 90 days of the date of receipt of that
notification. If an applicant fails to notify the department of
readiness for an initial licensing survey within 90 days, the
initial licensing application will be closed. After an initial
licensing application is closed, an applicant who is still
interested in becoming an ADHC center shall submit a new
initial licensing packet with a new initial licensing fee to
start the initial licensing process.

F.  Applicants shall be in compliance with all appropriate
federal, state, departmental, or local statutes, laws,
ordinances, rules, regulations, and fees before the ADHC
center will be issued an initial license to operate by LDH.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and 40:2120.41-46.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 34:2178 (October 2008), repromulgated LR
34:2624 (December 2008), amended by the Department of Health
and Hospitals, Bureau of Health Services Financing, LR 38:2373
(September 2012), amended by the Department of Health, Bureau
of Health Services Financing, LR 43:1965 (October 2017).

§4209. Initial Licensing Surveys

A. Prior to the initial license being issued to the ADHC
center, an initial licensing survey shall be conducted on-site
at the ADHC center to assure compliance with ADHC
licensing standards.

B. In the event that the initial licensing survey finds that
the ADHC center is compliant with all licensing laws and
regulations, and is compliant with all other required statutes,
laws, ordinances, rules, regulations, and fees, the department
shall issue a full license to the center. The license shall be
valid until the expiration date shown on the license, unless
the license is modified, revoked, suspended, or terminated.

C.-D.

E. In the event that the initial licensing survey finds that
the ADHC center is noncompliant with any licensing laws,
rules or regulations, but the department, in its sole
discretion, determines that the noncompliance does not
present a threat to the health, safety, or welfare of the
participants, the department may issue a provisional initial
license for a period not to exceed six months. The center
shall be required to correct all such noncompliance or
deficiencies prior to the expiration of the provisional license.
If all such noncompliance or deficiencies are determined by
the department to be corrected on a follow-up survey, then a
full license will be issued. If all such noncompliance or
deficiencies are not corrected on the follow-up survey, the

Louisiana Register Vol. 43, No. 10 October 20, 2017

1966

provisional license will expire and the center shall be
required to begin the initial licensing process again by
submitting a new initial license application packet and fee.

F. The initial licensing survey of an ADHC center shall
be an announced survey. Follow-up surveys to the initial
licensing surveys are not announced surveys.

G. Once an ADHC center has been issued an initial
license, the department may conduct licensing surveys at
intervals deemed necessary by the department to determine
compliance with licensing regulations; these licensing
surveys shall be unannounced.

1. A follow-up survey shall be conducted for any
licensing survey where deficiencies have been cited to
ensure correction of the deficient practices.

2. The department may issue appropriate sanctions,
including, but not limited to:

a. civil monetary penalties;

b. directed plans of correction; and

c. license revocations for deficiencies
noncompliance with any licensing survey.

H. LDH surveyors and staff shall be given access to all
areas of the center and all relevant files during any licensing
survey. LDH surveyors and staff shall be allowed to
interview any center staff or participant as necessary to
conduct the survey.

1.-2.c. Repealed.

I.  When issued, the initial ADHC license shall specify
the maximum number of participants which may be served
by the ADHC center.

J. Plan of Correction. A plan of correction shall be
required from an ADHC center for any survey where
deficiencies have been cited. The plan of correction shall be
filed with HSS within 10 calendar days after the center’s
receipt of notification and statement of deficiencies.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and 40:2120.41-46.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 34:2179 (October 2008), repromulgated LR
34:2624 (December 2008), amended by the Department of Health,
Bureau of Health Services Financing, LR 43:1966 (October 2017).
§4211. Types of Licenses

Al .

1. In the event that the initial licensing survey finds
that the ADHC center is compliant with all licensing laws
and regulations, and is compliant with all other required
statutes, laws, ordinances, rules, regulations, and fees, the
department shall issue a full license to the center. The license
shall be valid until the expiration date shown on the license
unless the license is modified, revoked, suspended, or
terminated.

2. ..

3. The department may issue a full renewal license to
an existing licensed ADHC center who is in substantial
compliance with all applicable federal, state, departmental,
and local statutes, laws, ordinances, rules, regulations and
fees. The license shall be valid until the expiration date
shown on the license, unless the license is modified,
revoked, suspended, or terminated.

4. The department, in its sole discretion, may issue a
provisional license to an existing licensed ADHC center for

and



a period not to exceed six months, for the following reasons:

a. the existing ADHC center has more than five
deficient practices or deficiencies cited during any one
survey;

b. the existing ADHC center has more than three
validated complaints in one licensed year period;

c. the existing ADHC center has been issued a
deficiency that involved placing a participant at risk for
serious harm or death;

d. the exiting ADHC center has failed to correct
deficient practices within 60 days of being cited for such
deficient practices or at the time of a follow-up survey;

e. the existing ADHC center is not in substantial
compliance with all applicable federal, state, departmental,
and local statutes, laws, ordinances, rules, regulations, and
fees at the time of renewal of the license.

5. When the department issues a provisional license to
an existing licensed ADHC center, the department shall
conduct an on-site follow-up survey at the ADHC center
prior to the expiration of the provisional license. If that on-
site follow-up survey determines that the ADHC center has
corrected the deficient practices and has maintained
compliance during the period of the provisional license, the
department may issue a full license for the remainder of the
year until the anniversary date of the ADHC license.

6. If an existing licensed ADHC center has been
issued a notice of license revocation, suspension,
modification, or termination, and the center’s license is due
for annual renewal, the department shall deny a license
renewal subject to the pending license revocation,
suspension, modification, or termination. The denial of
renewal of such a license does not affect in any manner the
license revocation, suspension, modification or termination.

B. The denial of renewal of a license does not in any
manner affect any sanction, civil monetary penalty, or other
action imposed by the department against the center.

C. The license for an ADHC center shall be valid for one
year from the date of issuance unless revoked, suspended,
modified, or terminated prior to that time.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and 40:2120.41-46.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 34:2179 (October 2008), repromulgated LR
34:2625 (December 2008), amended by the Department of Health,
Bureau of Health Services Financing, LR:43:1966 (October 2017).
§4212. Accredited Status

A. After initial licensure, an ADHC center may request
accreditation. To achieve accredited status, the ADHC shall
be required to submit a copy of its current program of all-
inclusive care for the elderly (PACE) program agreement to
show documented proof of meeting initial and continual
compliance with PACE requirements and for each annual
renewal of licensure.

B. The department may accept accreditation in lieu of
periodic on-site licensing surveys when the center provides
documentation to the department that shows:

1. the PACE program agreement is current; and

2. the center remains in substantial compliance with
all PACE program agreement requirements.
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C. The department may conduct unannounced complaint
investigations on all ADHCs, including those with
accredited status.

D. There is no waiver of licensure fees for a center that is
granted accredited status by the department. An ADHC that
is granted accredited status shall pay all initial licensing fees,
renewal of licensure fees pursuant to §4213, and any other
required fees, to achieve or maintain accredited status. The
center shall pay any civil monetary penalties imposed by
LDH or may forfeit accredited status.

E. The department may rescind accredited status and
may conduct a licensing survey for the following:

1. any substantiated complaint within the preceding
12 months;

2. achange of ownership;

3. issuance of a provisional license in the preceding
12-month period;

4. deficiencies identified in the preceding 12-month
period that placed participants at risk for harm;

5. treatment or service resulting in death or serious
injury; or

6. achange in geographic location.

F. The ADHC center shall notify HSS upon change in
accredited status within two business days.

G. The department will rescind accredited status if the
center’s PACE Program agreement is terminated.

H. An ADHC center which receives approval for
accredited status is subject to, and shall comply with, all
provisions of this Chapter.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and 40:2120.41-46.

HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing, LR 43:1967 (October
2017).

§4213. Renewal of License

A. License Renewal Application. The ADHC center shall
submit a completed license renewal application packet to the
department at least 30 days prior to the expiration of the
existing current license. The license renewal application
packet shall include:

1.-4.

5. the required license renewal fee;

6. proof of continuous financial viability without
interruption including maintenance of a line of credit issued
from a federally insured, licensed lending institution in the
amount of at least $50,000;

7. proof of PACE program agreement, if accredited;
and

8. any
department.

B. ..

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and 40:2120.41-46.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 34:2180 (October 2008), repromulgated LR
34:2626 (December 2008), amended by the Department of Health,
Bureau of Health Services Financing, LR 43:1967 (October 2017).
§4215. Reporting Requirements

A. The following changes, or any combination thereof,
shall be reported in writing to the department within five

other documentation required by the
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working days of the occurrence of the change. A change in:

1. ..

2. the geographic or mailing address;

3.-4. ..

B. Change of Ownership (CHOW). The license of an
ADHC center is not transferable to any other ADHC or
individual. A license cannot be sold. When a change of
ownership occurs, the ADHC center shall notify the Health
Standards Section in writing within 15 days prior to the
effective date of the CHOW.

1.-2.

3. The new owner shall submit a license application
identifying all new information and, for the application to be
complete, it shall be submitted with the appropriate CHOW
licensing fee.

4. An ADHC center that is under license revocation,
renewal of licensure or provisional licensure, may not
undergo a CHOW.

C. ..

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and 40:2120.41-46.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 34:2180 (October 2008), repromulgated LR
34:2626 (December 2008), amended by the Department of Health,
Bureau of Health Services Financing, LR 43:1967 (October 2017).
§4217. Denial of License, Revocation of License, Denial

of License Renewal

A.-B.

1. The department shall deny an initial license in the
event that the initial licensing survey finds that the ADHC
center is noncompliant with any licensing laws, rules,
ordinances or regulations or with any other required statutes
that are a threat to the health, safety, or welfare of the
participants.

2. The department shall deny any initial license for
any of the reasons designated in §4217.D that a license may
be revoked or denied renewal.

3. Repealed.

C. Voluntary Non-Renewal of License. If a center fails to
timely renew its license, the license expires on its face and is
considered voluntarily surrendered. There are no appeal
rights for such surrender or non-renewal of the license, as
this is a voluntary action on the part of the center.

D.-D.6.e.

7. knowingly making a false statement or providing
false, forged, or altered information or documentation to
LDH employees or to law enforcement agencies;

8.-10.

11. failure to allow or refusal to allow the department
to conduct an investigation or survey or to interview center
staff or participants;

12. failure to allow, or refusal to allow, access to
authorized departmental personnel to records; or

13. bribery, harassment, or intimidation of any
participant designed to cause that participant to use the
services of any particular ADHC center.

14. Repealed.

E. Inthe event an ADHC license is revoked or renewal is
denied, any owner, officer, member, manager or director of
such ADHC center is prohibited from owning, managing,
directing or operating another ADHC center for a period of
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two years from the date of the final disposition of the
revocation or denial action.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and 40:2120.41-46.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 34:2180 (October 2008), repromulgated LR
34:2626 (December 2008), amended by the Department of Health,
Bureau of Health Services Financing, LR 43:1968 (October 2017).
§4219. Notice and Appeal of Initial License Denial,

Revocation, and Denial of License Renewal

A. Notice of a license denial, license revocation, or
denial of license renewal shall be given to the center in
writing.

B. The ADHC center has a right to an informal
reconsideration of the license denial, license revocation, or
denial of license renewal.

1. The ADHC center shall request the informal
reconsideration within 15 days of the receipt of the notice of
the license denial, license revocation, or denial of license
renewal. The request for informal reconsideration shall be in
writing and shall be forwarded to the department’s Health
Standards Section.

2. ..

3. If a timely request is received by HSS, an informal
reconsideration shall be scheduled and the center will
receive written notification.

4. The center shall have the right to appear in person
at the informal reconsideration and may be represented by
counsel.

5. Correction of a violation or deficiency which is the
basis for the denial, revocation or denial of license renewal,
shall not be a basis for reconsideration.

6. The informal reconsideration process is not in lieu
of the administrative appeals process and does not extend the
time limits for filing an administrative appeal of the license
denial, revocation, or denial of license renewal.

C. The ADHC center has a right to an administrative
appeal of the license denial, license revocation, or denial of
license renewal.

1. The ADHC center shall request the administrative
appeal within 30 days of the receipt of the notice of the
license denial, license revocation, or denial of license
renewal or within 30 days of the receipt of the results of the
informal reconsideration, if conducted. The request for
administrative appeal shall be in writing and shall be
submitted to the Division of Administrative Law (DAL).

2. ..

3. If a timely request for an administrative appeal is
received by the DAL, the license revocation or denial of
license renewal will be suspended during the pendency of
the appeal. However, if the secretary of the department
determines that the violations of the center pose an imminent
or immediate threat to the health, safety, or welfare of a
participant, the imposition of the license revocation or denial
of license renewal may be immediate and may be enforced
during the pendency of the administrative appeal. If the
secretary of the department makes such a determination, the
center will receive written notification.

4. Correction of a violation or a deficiency which is
the basis for the denial, revocation, or denial of license
renewal, shall not be a basis for the administrative appeal.



AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and 40:2120.41-46.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 34:2181 (October 2008), repromulgated LR
34:2627 (December 2008), amended by the Department of Health,
Bureau of Health Services Financing, LR 43:1968 (October 2017).
§4220. Complaint Surveys

(Formerly §4221)

A. The department shall conduct complaint surveys in
accordance with R.S. 40:2009.13 et seq.

B. Complaint surveys shall be unannounced surveys.

C. A follow-up survey may be conducted for any
complaint survey where deficiencies have been cited to
ensure correction of the deficient practices.

D. The department may issue appropriate sanctions
including, but not limited to civil monetary penalties,
directed plans of correction, and license revocations for
deficiencies and noncompliance with any complaint survey.

E. LDH surveyors and staff shall be given access to all
areas of the center and all relevant files during any
complaint survey. LDH surveyors and staff shall be allowed
to interview any ADHC center staff and participant as
required to conduct the survey.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and 40:2120.41-46.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 34:2182 (October 2008), repromulgated LR
34:2627 (December 2008), amended by the Department of Health,
Bureau of Health Services Financing, LR 43:1969 (October 2017).
§4221. Statement of Deficiencies

(Formerly §4223)

A. The following statements of deficiencies issued by the
department to the ADHC center shall be posted in a
conspicuous place on the licensed premises:

1. the most recent annual survey
deficiencies; and

2. any subsequent complaint survey statement of
deficiencies.

B. Any statement of deficiencies issued by the
department to an ADHC center shall be available for
disclosure to the public 30 days after the center submits an
acceptable plan of correction to the deficiencies or 90 days
after the statement of deficiencies is issued to the center,
whichever occurs first.

C. Unless otherwise provided in statute or in these
licensing provisions, a center shall have the right to an
informal reconsideration of any deficiencies cited as a result
of a survey or investigation.

1. Correction of the violation, noncompliance or
deficiency shall not be the basis for the reconsideration.

2. The informal reconsideration of the deficiencies
shall be requested in writing within 10 calendar days of the
ADHC center’s receipt of the statement of deficiencies,
unless otherwise provided in these standards.

3. The request for informal reconsideration of the
deficiencies shall be made to HSS and will be considered
timely if received by HSS within 10 calendar days of the
center’s receipt of the statement deficiencies.

4. If a timely request for an informal reconsideration
is received, the department will schedule and conduct the
informal reconsideration.

statement of
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NOTE: Informal reconsiderations of the results of a complaint
investigation are conducted as desk reviews.

5. The center shall be notified in writing of the results
of the informal reconsideration.

6. Except as provided for complaint surveys pursuant
to R.S. 40:2009.13 et seq., and as provided in these licensing
provisions for initial license denials, revocations and denial
of license renewals, the decision of the informal
reconsideration team shall be the final administrative
decision regarding the deficiencies.

7. The request for an informal reconsideration of any
deficiencies cited as a result of a survey or investigation
does not delay submission of the required plan of correction
within the prescribed timeframe.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and 40:2120.41-46.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 34:21482 (October 2008), repromulgated
LR 34:2627 (December 2008), amended by the Department of
Health, Bureau of Health Services Financing, LR 43:1969 (October
2017).

§4222. Cessation of Business

A. Except as provided in §4223 and §4224 of these
licensing regulations, a license shall be immediately null and
void if an ADHC center becomes non-operational.

B. A cessation of business is deemed to be effective the
date on which the ADHC center ceased offering or providing
services to the community and/or is considered non-
operational in accordance with the requirements of §4205.

C. Upon the cessation of business, the ADHC center
shall immediately return the original license to the
department.

D. Cessation of business is deemed to be a voluntary
action on the part of the center. The ADHC center does not
have a right to appeal a cessation of business.

E. Prior to the effective date of the closure or cessation
of business, the ADHC center shall:

1. give 30 days’ advance written notice to:

a. each participant or  participant’s
representative, if applicable;

b. each participant’s physician;

c. Health Standards Section (HSS);

d. Office of Aging and Adult Services (OAAS); and

e. support coordination agency for waiver
participants;

2. provide for a safe and orderly discharge and
transition of all of the center’s participants.

F. In addition to the advance notice, the ADHC center
shall submit a written plan for the disposition of
participant(s) medical records for approval by the
department. The plan shall include the following:

1. the effective date of the closure;

2. provisions that comply with federal and state laws
on storage, maintenance, access and confidentiality of the
closed center’s patients medical records;

3. the name and contact information for the appointed
custodian(s) who shall provide the following:

a. access to records and copies of records to the
patient or authorized representative, upon presentation of
proper authorization(s); and

legal
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b. physical and environmental security that protects
the records against fire, water, intrusion, unauthorized
access, loss and destruction;

4. public notice regarding access to records, in the
newspaper with the largest circulation in close proximity to
the closing center, at least 15 days prior to the effective date
of closure.

G. If an ADHC center fails to follow these procedures,
the owners, managers, officers, directors and administrators
may be prohibited from opening, managing, directing,
operating or owning an ADHC center for a period of two
years.

H. Once any ADHC center has ceased doing business,
the center shall not provide services until the ADHC center
has obtained a new initial ADHC license.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and 40:2120.41-46.

HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing, LR 43:1969 (October
2017).

§4223. Inactivation of License due to a Declared
Disaster or Emergency

A. An ADHC center licensed in a parish which is the
subject of an executive order or proclamation of emergency
or disaster issued in accordance with R.S. 29:724 or R.S.
29:766 may seek to inactivate its license for a period not to
exceed one year, provided that the following conditions are
met:

1. the licensed center shall submit written notification
to HSS within 60 days of the date of the executive order or
proclamation of emergency or disaster that:

a. the ADHC center has experienced an interruption
in the provisions of services as a result of events that are the
subject of such executive order or proclamation of
emergency or disaster issued in accordance with R.S. 29:724
or R.S. 29:766;

b. the licensed ADHC center intends to resume
operation as an ADHC center in the same service area;

c. includes an attestation that the emergency or
disaster is the sole causal factor in the interruption of the
provision of services;

d. includes an attestation that all participants have
been properly discharged or transferred to another center;
and

e. provides a list of each participant and where that
participant is discharged or transferred to;

2. the licensed ADHC center resumes operating as a
ADHC center in the same service area within one year of the
issuance of an executive order or proclamation of emergency
or disaster in accordance with R.S. 29:724 or R.S. 29:766;

3. the licensed ADHC center continues to pay all fees
and cost due and owed to the department including, but not
limited to, annual licensing fees and outstanding civil
monetary penalties; and

4. the licensed ADHC center continues to submit
required documentation and information to the department.

B. Upon receiving a completed written request to
inactivate an ADHC center license, the department shall
issue a notice of inactivation of license to the ADHC center.

C. Upon completion of repairs, renovations, rebuilding
or replacement, an ADHC center which has received a notice
of inactivation of its license from the department shall be
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allowed to reinstate its license upon the following conditions
being met.

1. The ADHC center shall submit a written license
reinstatement request to the licensing agency of the
department 60 days prior to the anticipated date of
reopening.

a. The license reinstatement request shall inform the
department of the anticipated date of opening, and shall
request scheduling of a licensing survey.

b. The license reinstatement request shall include a
completed licensing application with appropriate licensing
fees.

2. The center resumes operating as an ADHC center in
the same service area within one year.

D. Upon receiving a completed written request to
reinstate an ADHC center license, the department shall
conduct a licensing survey. If the ADHC center meets the
requirements for licensure and the requirements under this
section, the department shall issue a notice of reinstatement
of the ADHC center license.

1. The licensed capacity of the reinstated license shall
not exceed the licensed capacity of the ADHC center at the
time of the request to inactivate the license.

E. No change of ownership in the ADHC center shall
occur until such ADHC center has completed repairs,
renovations, rebuilding or replacement construction, and has
resumed operations as an ADHC center.

F. The provisions of this section shall not apply to an
ADHC center which has voluntarily surrendered its license
and ceased operation.

G. Failure to comply with any of the provisions of this
section shall be deemed a voluntary surrender of the ADHC
center license and any applicable facility need review
approval for licensure.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and 40:2120.41-46.

HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing, LR 43:1970 (October
2017).

§4224. Inactivation of License due to a Non-Declared
Disaster or Emergency

A. A licensed ADHC center in an area or areas which
have been affected by a non-declared emergency or disaster
may seek to inactivate its license, provided that the
following conditions are met:

1. the licensed ADHC center shall submit written
notification to the HSS within 30 days of the date of the non-
declared emergency or disaster stating that:

a. the ADHC center has experienced an interruption
in the provisions of services as a result of events that are due
to a non-declared emergency or disaster;

b. the licensed ADHC center intends to resume
operation as a ADHC center in the same service area;

c. the licensed ADHC center attests that the
emergency or disaster is the sole causal factor in the
interruption of the provision of services; and

d. the licensed ADHC center’s initial request to
inactivate does not exceed one year for the completion of

repairs, renovations, rebuilding or replacement of the center;
NOTE: Pursuant to these provisions, an extension of the 30
day deadline for initiation of request may be granted at the
discretion of the department.



2. the licensed ADHC center continues to pay all fees
and costs due and owed to the department including, but not
limited to, annual licensing fees and outstanding civil
monetary penalties and/or civil fines; and

3. the licensed ADHC center continues to submit
required documentation and information to the department,
including, but not limited to cost reports.

B. Upon receiving a completed written request to
temporarily inactivate an ADHC license, the department
shall issue a notice of inactivation of license to the ADHC
center.

C. Upon center’s receipt of the department’s approval of
request to inactivate the center’s license, the center shall
have 90 days to submit plans for the repairs, renovations,
rebuilding or replacement of the center, if applicable, to
OSFM and OPH as required.

D. The licensed ADHC center shall resume operating as
an ADHC center in the same service area within one year of
the approval of renovation/construction plans by OSFM and

OPH as required.

EXCEPTION: If the center requires an extension of this
timeframe due to circumstances beyond the center’s control,
the department will consider an extended time period to
complete construction or repairs. Such written request for
extension shall show the ADHC center’s active efforts to
complete construction or repairs and the reasons for request
for extension of center’s inactive license. Any approval for
extension is at the sole discretion of the department.

E. Upon completion of repairs, renovations, rebuilding
or replacement of the center, an ADHC which has received a
notice of inactivation of its license from the department shall
be allowed to reinstate its license upon the following
conditions being met:

1. the ADHC center shall submit a written license
reinstatement request to the licensing agency of the
department;

2. the license reinstatement request shall inform the
department of the anticipated date of opening and shall
request scheduling of a licensing or physical environment
survey, where applicable; and

3. the license reinstatement request shall include a
completed licensing application with appropriate licensing
fees.

F. Upon receiving a completed written request to
reinstate an ADHC license, the department may conduct a
licensing or physical environment survey. The department
may issue a notice of reinstatement if the center has met the
requirements for licensure including the requirements of this
Subsection.

G. No change of ownership in the ADHC center shall
occur until such ADHC center has completed repairs,
renovations, rebuilding or replacement construction and has
resumed operations as an ADHC center.

H. The provisions of this subsection shall not apply to an
ADHC center which has voluntarily surrendered its license
and ceased operation.

I. Failure to comply with any of the provisions of this
Subsection shall be deemed a voluntary surrender of the
ADHC license.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and 40:2120.41-46.
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HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing, LR 43:1970 (October
2017).

Subchapter B. Administration and Organization
§4225. Governing Body

A.-AA4

5. The governing body may be composed of a single
person or owner who shall assume all responsibilities of the
governing body. At least twice a year, such single person or
owner shall have documentation of reviewing and meeting
the requirements pursuant to §4225.B.

B. Governing Body Responsibilities. The governing
body of an ADHC center shall:

1. ensure the center's continual compliance and
conformity with all relevant federal, state, parish and
municipal laws and regulations;

2. ensure that the center is adequately funded and
fiscally sound;

3. review and approve the center's annual budget;

4. ensure that the center is housed, maintained,
staffed and equipped appropriately considering the nature of
the program;

5. designate a person to act as the director and
delegate sufficient authority to this person to manage the
center and to insure that all services provided are consistent
with accepted standards of practice;

6. formulate and annually review, in consultation with
the director, written policies concerning the center's
philosophy, goals, current services, personnel practices and
fiscal management;

7. annually evaluate the director's performance;

8. have the authority to dismiss the director;

9. meet with designated representatives
department whenever required to do so; and

10. inform designated representatives of the department
prior to initiating any substantial changes in the program,
services or physical plant of the center.

11. Repealed.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and 40:2120.41-46.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 34:2182 (October 2008), repromulgated LR
34:2628 (December 2008), amended by the Department of Health,
Bureau of Health Services Financing, LR 43:1971 (October 2017).
§4227. Policy and Procedures

A.-B.6.

a. the LDH toll-free telephone number for
registering complaints shall be posted conspicuously in
public areas of the ADHC center;

B.7.-C.1.

2. shall be accessible to center staff or to any
representative of the Department of Health conducting an
audit, survey, monitoring activity, or research and quality
assurance.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and 40:2120.41-46.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 34:2182 (October 2008), repromulgated LR
34:2628 (December 2008), amended by the Department of Health

of the
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and Hospitals, Bureau of Health Services Financing, LR 38:2373
(September 2012), amended by the Department of Health, Bureau
of Health Services Financing, LR 43:1971 (October 2017).
§4233. Participant Case Records

Al L

B. The participant’s case record shall include:

1.-6.b.

7. any grievances or complaints filed by the
participant and the resolution or disposition of these
grievances or complaints;

8. alog of the participant's attendance and absence;

9. a physician's signed and dated orders for
medication, treatment, diet, and/or restorative and special
medical procedures required for the safety and well-being of
the participant;

10. progress notes that:

a. document the delivery of all services identified in
the individualized service plan;

b. document that each staff member is carrying out
the approaches identified in the individualized service plan
that he/she is responsible for;

c. record the progress being made and discuss
whether or not the approaches in the individualized service
plan are working;

d. record any changes in the participant's medical
condition, behavior or home situation which may indicate a
need for a change in the individualized service plan; and

e. document the completion of incident reports,

when appropriate; and
NOTE: Each individual responsible for providing direct
services shall record progress notes at least weekly, but any
changes to the participant's condition or normal routine should
be documented on the day of the occurrence.

11. discharge planning and referral.
11.a.- 12.  Repealed.

C. ..

D. The medications and treatments administered to
participants at the center shall be charted by the appropriate
staff.

E. The center may produce, maintain and/or store
participant case records either electronically or in paper
form.

F. The center shall ensure that participant case records
are available to staff who are directly involved with
participant care.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and 40:2120.41-46.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 34:2183 (October 2008), repromulgated LR
34:2629 (December 2008), amended by the Department of Health,
Bureau of Health Services Financing, LR 43:1972 (October 2017).
§4235. Retention of Records

Al .

B. All records concerning past or present medical
conditions of participants are confidential and shall be
maintained in compliance with the provisions of the Health
Insurance Portability and Accountability Act (HIPAA) of
1996. The expressed written consent of the participant shall
be obtained prior to the disclosure of medical information
regarding the participant.

C.-D. ..

E. An ADHC center’s records may be produced,
maintained and/or stored in either an electronic or paper
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form and shall be producible upon request by the department
or its employees.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and 40:2120.41-46.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 34:2184 (October 2008), repromulgated LR
34:2629 (December 2008), amended by the Department of Health,
Bureau of Health Services Financing, LR 43:1972 (October 2017).
Subchapter C. Participant Rights
§4239. Statement of Rights

A. Each participant shall be informed of his/her rights
and responsibilities regarding the ADHC center. The
regulations of the ADHC center and all rules governing
participant conduct and behavior shall be fully explained to
the participant. Before or upon admission, the ADHC center
shall provide a copy of the participant rights document to
each participant. A signed and dated acknowledgment form
shall be filed in each participant's record.

B. If the ADHC center changes its participant rights
policies, a signed and dated acknowledgment form shall be
filed in each participant's record.

C.-C2.

D. The participant rights document shall include at least
the following items:

1.-Lb. ..

c. the center’s days and hours of operation;

2.-4.

5. the right to be free from mental, physical or verbal
abuse;

6. the right to be free from coercion; and

a.-d. Repealed.

7. the right to be free from restraints. ADHC centers
are prohibited from the use of any restraints;

D8.-G ..

1. The participant has been interdicted in a court of
law. In such cases, the ADHC center shall ensure that the
participant's rights devolve to the curator/curatrix of record.
The ADHC center shall obtain an official document
verifying that the participant has indeed been interdicted and
the interdiction shall be documented on the inside front
cover of the participant's record.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and 40:2120.41-46.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 34:2184 (October 2008), repromulgated LR
34:2630 (December 2008), amended by the Department of Health,
Bureau of Health Services Financing, LR 43:1972 (October 2017).
Subchapter D. ADHC Center Services
§4243. Core Services

A. At a minimum, each center shall provide the
following services:

1.-7.b.

c. initiating and developing a self-administration of
medication plan for the ADHC center which is
individualized for each participant for whom it is indicated;
and

8. .

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and 40:2120.41-46.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 34:2185 (October 2008), repromulgated LR



34:2631 (December 2008), amended by the Department of Health,
Bureau of Health Services Financing, LR 43:1972 (October 2017).
§4245. Transportation Requirements

A. The center shall provide transportation to and from
the ADHC center at the beginning and end of the program
day. The center shall comply with the following
requirements governing transportation.

1. ..

2. The center shall conform to all state laws and
regulations pertaining to drivers, vehicles and insurance.

B. The driver, whether directly employed or provided by
third-party contract, shall hold a valid chauffeur's license or
commercial driver license (CDL), if applicable with
passenger endorsement.

1. The driver shall meet personal and health
qualifications of other staff and receive necessary and
appropriate training to ensure competence to perform duties
assigned.

C.-D. ..

E. The vehicle
condition.

F.  There shall be at least one staff member in the vehicle
who is trained in first-aid and cardio pulmonary resuscitation
(CPR) whether transportation is provided by center-owned
transportation or by a third-party commercial proprietor.

G. Centers shall provide transportation to any participant
within their licensed region, but no participant, regardless of
their region of origin, may be in transport for more than one
hour on any single trip.

1. If the center develops a policy that establishes a
limited mileage radius for transporting participants, that
policy shall be submitted to LDH for review and approval
prior to the center being allowed to limit transportation for
participants.

H.-H.1. Repealed.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and 40:2120.41-46.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 34:2186 (October 2008), repromulgated LR
34:2631 (December 2008), amended by the Department of Health
and Hospitals, Bureau of Health Services Financing, LR 38:2373
(September 2012), amended by the Department of Health, Bureau
of Health Services Financing, LR 43:1973 (October 2017).
Subchapter E. Participant Care
§4251. Nursing Services

Al L

B. A licensed registered nurse (RN) shall serve on the
interdisciplinary (ID) team and shall monitor the overall
health needs of the participants. The RN serves as a liaison
between the participant and medical resources, including the
treating physician.

1. The RN's responsibilities include medication
review for each participant at least monthly and when there
is a change in the medication regimen to:

B.l.a.-E. ...

F.  The RN shall give in-service training to both staff and
participants on health related matters at least quarterly.

G -H. ..

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and 40:2120.41-46.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health

shall be maintained in operating
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Services Financing, LR 34:2186 (October 2008), repromulgated LR
34:2632 (December 2008), amended by the Department of Health,
Bureau of Health Services Financing, LR 43:1973 (October 2017).
§4253. Nutrition Services

A. There shall be a hot, nutritious and palatable noon
meal served daily which provides one-third of the
recommended dietary allowances (RDA) as established by
the National Research Council and American Dietetic
Association. Accommodations shall be made for participants
with special diets.

1.-2.

B. Menus shall be varied and planned and approved well
in advance by a licensed registered dietitian. Any
substitutions shall be of comparable nutritional v